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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division
TERRY BROWN, on behalf of himself and :
all similarly situated individuals,
:
:
Plaintiff,
:
:
v.
:
:
RP ON-SITE, LLC,
:
:
Defendant.
:

Civil Action No. 1:20-cv-482-AJT-JFA

MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION FOR
PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT
Plaintiff, on behalf of himself and all others similarly situated, submits this Memorandum
in Support of his Motion for Preliminary Approval of Class Settlement. As discussed below, the
proposed settlement is fair, reasonable, and adequate. Therefore, Plaintiff requests that the Court
preliminarily approve the settlement under Rule 23 of the Federal Rules of Civil Procedure,
conditionally certify the Class, and enter the proposed Order attached to the Motion. The Plaintiff
will seek final approval of the settlement after the notice process.
INTRODUCTION
Plaintiff filed this class action on April 27, 2020, alleging that Defendant RP On-Site, LLC
(“On-Site”), a consumer reporting agency, used overly inclusive criteria to match sex offender
records in response to its customers’ requests for background checks. In this instance, On-Site
provided Plaintiff’s potential landlord with a report that erroneously included a sex offender
record. On-Site matched this information to Plaintiff, although the underlying record indicated that
the sex offender was born in a different month and year than Plaintiff. As a result, Plaintiff alleged
that On-Site’s procedures violated one of the core provisions of the Fair Credit Reporting Act
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(“FCRA”), which obligates consumer reporting agencies to follow “reasonable procedures to
assure maximum possible accuracy of the information concerning the individual about whom the
report relates.” 15 U.S.C. § 1681e(b).
Shortly before the close of discovery, Plaintiff and On-Site entered into a Class Action
Settlement Agreement and Release (the “Settlement” or “Settlement Agreement”), a copy of which
is attached hereto as Exhibit 1.1 This Settlement was reached after extensive discovery, motion’s
practice, and mediation efforts. If approved, the Settlement will create a cash fund of $2,100,000
to be distributed to approximately 1,200 consumers. Although the Settlement is not the largest of
its kind with respect to total dollars, Plaintiff believes it is very favorable among FCRA settlements
with respect to the total amount to be distributed to each consumer. In other words, while the class
size is relatively small, the total recovery for each class member is comparatively large.2
At a minimum, all class members will receive an automatic payment of $875 (less fees’
and costs). All class members are also eligible to receive up to $1,750 (less fees’ and costs) from
a secondary fund. This means that consumers who claim into the secondary fund will receive more
than the $1,000 statutory damages amount permitted by § 1681n(a)(1) of the FCRA. There is also
no reverter and, thus, the amount received by consumers who claim into the secondary fund may
be larger than $1,750 if all class members do not opt into the secondary fund (or cash their checks).
This is an excellent result without even considering that the Settlement also provides significant
injunctive relief designed to prevent inaccuracies in the future.

1

All capitalized terms in this memorandum have the same meaning set forth in the Settlement
Agreement.
2

See, e.g., Reyes v. Experian Info. Sols., Inc., 2021 WL 1310961, at *1 (9th Cir. Apr. 8, 2021)
(noting that the proposed settlement resulted in class members receiving “at least $270 after
deductions” in a § 1681e(b) case).
2
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Pursuant to Rule 23, Plaintiff seeks preliminary approval of the proposed class action
settlement. Specifically, the Parties request that the Court preliminarily and conditionally certify
the proposed Class and the proposed class settlement by entering the proposed Order of
Preliminary Approval of Class Action Settlement, a copy of which is attached to the Settlement
Agreement as Exhibit D. For the reasons set forth in detail below, the proposed settlement is
reasonable, fair, and adequate, and it should be approved by the Court.
THE PROPOSED SETTLEMENT
A.

Settlement Class
Under the Settlement Agreement, the Parties agree to resolve the claims of the following

Fed. R. Civ. P. 23(b)(3) class:
All persons residing in the United States of America (including its territories and
Puerto Rico) who, from September 1, 2017 through February 10, 2021, were the
subject of a report sold by Defendant that included a record from a sex offender
registry where, after further review, the date of birth of the individual in the sex
offender registry differed from the date of birth of the applicant who was the subject
of the report.
Ex. 1 at § 4.2.1. At this time, the Parties estimate that there are approximately 1,200 class members.
However, as discussed in Section 4.2.1., the Parties are still in the process of finalizing the number
of class members, which will be complete by May 21, 2021.
B.

Settlement Consideration
On-Site will pay a total of $2,100,000 into a Settlement Fund for the class members’

benefit. Id. at § 5.1. This Settlement Fund will be used to make two categories of payments to class
members.
The first fund, the “Automatic Payment Fund,” will consist of $1,050,000. Id. at § 4.3.2.
With approximately 1,200 class members, the estimated payment amount per class member is
approximately $875.00 per class member. This amount will be reduced by half of any attorneys’

3
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fees, costs and service award approved by the Court, and the costs of notice and administration.
Id. The Automatic Payment Fund will be used to make automatic pro rata payments to each class
member. Id. at § 4.3.2.1. No claim form, documentation, or evidence of damages is required in
order for class members to receive payments from the Automatic Payment Fund. Id. Checks from
this fund will become stale after 60 days and will waterfall into the second fund. Id. at § 5.3.1.
The second fund, the “Claims Fund,” will consist of $1,050,000. Id. at § 4.3.2. Class
Counsel estimates that approximately 500 consumers will be considered Claimants (through the
process discussed below), which would result in a pro rata payment of approximately $2,100 per
class member. This amount will also be reduced by half of any attorneys’ fees, costs and service
award approved by the Court, and the costs of notice and administration. Id. The Claims Fund
could be increased based on any amount of uncashed checks from the Automatic Payment Fund.
Id. at § 5.3.1.
A class member can receive a payment from the Claims Fund in one of two ways. Id. at §
4.3.2.2. First, class members who submitted a dispute that was resolved in their favor to On-Site
regarding the inclusion of sex-offender data on a report during the class period are “Automatic
Claimants” and will be considered to have submitted a claim for payment from the Claims Fund
without needing to actually submit a claim form. Id. at § 2.1 Second, any other class member who
was delayed in obtaining or denied a housing opportunity as a result of the Defendant’s inclusion
of sex offender data on a report during the class period may file a claim for payment from the
Claims Fund. Id. at § 4.3.2.2. Each Automatic Claimant and class member who submits a valid
and timely claim form will receive a pro rata payment from the Claims Fund. Id. at § 5.3.1.
Checks from the Claims Fund will go stale after 60 days. Id. If the total amount of stale
checks from the Claims Fund allows for a second distribution of at least twenty-five dollars ($25)
to any class member (regardless of which fund that member claimed from), then the Settlement
4
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Administrator will distribute the funds associated with those uncashed checks, on a pro rata basis,
to all class members who cashed a check from any previous distribution. Id. Any remaining funds
will be split between the two cy pres recipients, Northern Virginia Family Services and United
Way of Metropolitan Dallas, North Texas Affordable Housing Fund. Id.
In addition to this significant monetary relief, On-Site also agreed to the entry of an
injunctive relief order. Id. at § 4.3.1. This order requires On-Site to change its procedures regarding
the matching of sex-offender records in its tenant-screening reports. This will benefit not only the
class members, but also thousands of other individuals, by making On-Site’s reports more accurate
in the future. Notably, this relief would not have been available under the FCRA had the parties
proceeded to trial. This injunctive relief is a powerful, efficient, and effective way of protecting
broad interests of the class and other consumers especially, as here, where out-of-pocket monetary
losses were difficult to prove on a class basis.
C.

Class Action Fairness Act Notice
Defendant will provide notice of the proposed settlement under the Class Action Fairness

Act of 2005 (“CAFA”). 28 U.S.C. § 1715. The CAFA Notice will be sent to the appropriate federal
and state offices within ten days after the filing of the Settlement Agreement with the Court. Ex. 1
at § 4.2.5. To account for the deadlines under governing law, the Parties request that the Court
schedule the Final Approval Hearing at least 90 days after the CAFA notice is mailed.
D.

Attorneys’ Fees and Expenses and Plaintiff’s Service Award
The Settlement Agreement permits Class Counsel to apply for attorneys’ fees and costs in

an amount no greater than $695,000, which is 33-percent of the total Settlement Fund. Id. at § 5.3.
The fee and cost amount that is ultimately awarded by the Court will be deducted from the
Settlement Fund. Id. Plaintiff can also apply for a $5,000 service award for serving as a class
representative, which in this case included answering written discovery, sitting for a deposition,
5
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and consultation during the mediations. See Declaration of Kristi Kelly at ¶ 11 (discussing the
participation of Plaintiff in the litigation) (attached as Ex. 2). The service award will also be paid
out of the Settlement Fund. Id.
E.

Class Release
In return for the Settlement’s benefits, Class Members will release all claims against On-

Site and related Released Parties for any claims under the FCRA, state law equivalents, or common
law regarding the inclusion of sex offender data or the accuracy of sex offender data in the reports
published by On-Site. Ex. 1 at § 4.4.1. In short, the Settlement only provides On-Site with a limited
release with respect to the conduct at issue in this case.
F.

Class Notice and Exclusion Process
Using the e-mail provided by the consumer as part of their application, the Settlement

Administrator will e-mail the class notice to each class member. Id. at §§ 4.2.1(d), 4.2.3. The
Settlement Administrator will send the class notice by U.S. Mail to any class member whose emailed notice is returned as undeliverable. Id. at 4.2.3. Prior to mailing this notice, the Settlement
Administrator will check the class member’s address against the U.S. Postal Service’s National
Change of Address System to make sure the mailing address is current. Id. If the mailed notice is
returned as undeliverable, the Settlement Administrator will attempt to locate an alternate mailing
address and remail the notice if it can find an updated address. Id. Additionally, the Settlement
Administrator will establish and maintain a website to make pertinent information to class
members, including the operative Complaint, the Notice, the Settlement Agreement, and the
Preliminary Approval Order. Id. at § 4.2.4. In addition, the website will include a claim form, a
section for frequently-asked questions, and procedural information regarding the status of the
approval process, such as an announcement when the Final Approval Hearing is scheduled, when

6
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the Final Judgment and Order has been entered, when the Effective Date is expected or has been
reached, and when payment will likely be mailed. Id.
Any class member who does not want to be part of the settlement can send a written
exclusion request to the Settlement Administrator at the designated address. Id. at § 4.4.4.1. The
class member’s exclusion request must contain the class member’s original signature, name,
address, telephone number, and a specific statement that the class member wants to be excluded
from the Settlement. Id. Exclusion requests must be postmarked at least thirty days before the Final
Approval Hearing. Id. Class members cannot opt out as a group, on an aggregate basis, or as a
class involving more than one class member, and any exclusion requests that do not meet the
requirements in the Settlement Agreement are invalid. Id.
ARGUMENT
A.

Elements of Certification for Settlement Class
Courts within this Circuit strongly favor resolving litigation before trial. See, e.g., S.C.

Nat’l Bank v. Stone, 749 F. Supp. 1419, 1423 (D.S.C. 1990) (“The voluntary resolution of litigation
through settlement is strongly favored by the courts.”) (citing Williams v. First Nat’l Bank, 216
U.S. 582 (1910)). Settlement spares the litigants the uncertainty, delay, and expense of a trial and
appeals while simultaneously reducing the burden on judicial resources, especially in class cases.
As the court in Stone observed:
In the class action context in particular, there is an overriding public interest in
favor of settlement. Settlement of the complex disputes often involved in class
actions minimizes the litigation expenses of both parties and also reduces the strains
such litigation imposes upon already scarce judicial resources.
749 F. Supp. at 1423 (quoting Armstrong v. Bd. of Sch. Dirs., 616 F.2d 305, 313 (7th Cir. 1980)).
Rule 23 permits courts to preliminarily certify a class for settlement. In re Gen. Motors
Corp. Pick-Up Truck Fuel Tank Prods. Liability Litig., 55 F.3d 768, 793-94 (3d Cir. 1995)

7
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(collecting cases and authority). A court may preliminarily approve a class action when the
proposed class settlement satisfies the four prerequisites of Rule 23(a) and one of the three
subsections of Rule 23(b). See Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 613 (1997). If these
requirements are met, then the Court must follow a three-step process before granting final
approval. Levell v. Monsanto Research Corp., 191 F.R.D. 543 (S.D. Ohio 2000); see also In re
Cathode Ray Tube (Crt) Antitrust Litig., No. 3:07-cv-5944 JST, 2016 WL 721680 *16 (N.D. Ca.
Jan. 28, 2016); In re Automotive Parts Antitrust Litig., No. 12-md-02311, 2017 WL 3499291 *3
(E.D. Mich. July 10, 2017).
First, the Court must preliminarily approve the proposed settlement. Levell, 191 F.R.D. at
547. Second, class members must be notified of the proposed settlement. Id. Third, the court must
hold a final fairness hearing to decide whether the proposed settlement is in the public’s interest
and fair, adequate, and reasonable to the class. Id. This protects the class members’ procedural due
process rights. Id. Approval of a class action settlement is committed to the “sound discretion of
the district courts to appraise the reasonableness of particular class-action settlements on a caseby-case basis, in light of the relevant circumstances.” In re MicroStrategy, Inc. Sec. Litig., 148 F.
Supp. 2d 654, 663 (E.D. Va. 2001). Additionally, “there is a strong initial presumption that the
compromise is fair and reasonable.” Id.
B.

The Class Meets all Rule 23(a) requirements.
Under Rule 23(a), a class action may be maintained if: (1) the class is so numerous that

joinder of all members is impracticable; (2) there are questions of law or fact common to the class;
(3) the claims or defenses of the representative parties are typical of the claims or defenses of the

8
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class; and (4) the representative parties will fairly and adequately protect the interests of the class.
Fed. R. Civ. P. 23(a). Here, each of these elements are satisfied. 3
1.

Numerosity

Rule 23(a)(1) requires that the class be “so numerous that joinder of all members is
impracticable.” There is no set minimum number of potential class members that fulfills the
numerosity requirement. See Holsey v. Armour & Co., 743 F.2d 199, 217 (4th Cir. 1984).
However, where the class numbers 25 or more, joinder is usually impracticable. Cypress v.
Newport News General & Nonsectarian Hosp. Ass’n, 375 F.2d 648, 653 (4th Cir. 1967) (18 class
members sufficient).
The numerosity requirement is easily met here. There are approximately 1,200 members
in the Class, including the named Plaintiff. Joinder of this many individuals is neither possible nor
practical, so the first prong of the certification test is met. See Gunnells v. Healthplan Servs., Inc.,
348 F.3d 417, 425 (4th Cir. 2003).
2.

Commonality

Rule 23(a)(2) requires that the court find that “there are questions of law or fact common
to the class.” Fed. R. Civ. P. 23(a)(2). “Commonality is satisfied where there is one question of
law or fact common to the class, and a class action will not be defeated solely because of some
factual variances in individual grievances.” Jeffreys v. Commc’ns Workers of Am., AFLCIO, 212
F.R.D. 320, 322 (E.D. Va. 2003). And the common issue must be such that “determination of its
truth or falsity will resolve an issue that is central to the validity of each one of the claims in one

3

It is understood and agreed by the Parties that if the Settlement Agreement is not consummated
pursuant to the terms set forth therein, the certification of the Settlement Class shall be void, and
Defendant shall be deemed to have reserved its respective rights to oppose any and all class
certification issues. Although Defendant agreed to settle this case, it does not necessarily agree
with each of Plaintiff’s statements regarding certification had the parties contested certification in
a litigation context.
9
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stroke.” Id. The standard is a liberal one that cannot be defeated by the mere existence of some
factual variances in individual grievances among class members. Jeffreys, 212 F.R.D. at 322;
Mitchell-Tracey v. United Gen. Title Ins. Co., 237 F.R.D. 551, 557 (D. Md. 2006) (finding that
factual differences among class members will not necessarily preclude certification “if the class
members share the same legal theory”).
Here, by definition, class members share multiple questions of law and fact. Each class
member was subject to the same procedures and matching algorithm that On-Site used to match
sex-offender records to tenant-screening reports. Further, each member’s tenant screening report
was matched to a sex offender record, even though the sex offender had a different date of birth
from the class member. Therefore, the theories of liability as to all class members arise from the
same practices and present common questions of law and fact. See Fed. R. Civ. P. 23(a).
3.

Typicality

In the typicality analysis, “[a] class representative must be part of the class and possess the
same interest and suffer the same injury as the class members.” Lienhart v. Dryvit Sys., Inc., 255
F.3d 138, 146 (4th Cir. 2001). “Nevertheless, the class representatives and the class members need
not have identical factual and legal claims in all respects. The proposed class satisfies the typicality
requirement if the class representatives assert claims that fairly encompass those of the entire class,
even if not identical.” Fisher v. Va. Elec. & Power Co., 217 F.R.D. 201, 212 (E.D. Va. 2003). “The
typicality requirement mandates that Plaintiffs show (1) that their interests are squarely aligned
with the interests of the class members and (2) that their claims arise from the same events and are
premised on the same legal theories as the claims of the class members.” Jeffreys, 212 F.R.D. at
322. Commonality and typicality tend to merge because both of them “serve as guideposts for
determining whether under the particular circumstances maintenance of a class action is
economical and whether the named plaintiff’s claim and the class claims are so interrelated that
10
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the interests of the class members will be fairly and adequately protected in their absence.” WalMart Stores, Inc. v. Dukes, 564 U.S. 338, 349 n.5 (2011).
Plaintiff’s claim is typical of the claim of each class member. Plaintiff and the class member
each allege violations of the same FCRA provision, 15 U.S.C. § 1681e(b). Plaintiff and the class
members’ violations also arise from the same overarching conduct, i.e., On-Site’s inclusion of an
inaccurate sex offender record in a tenant screening report where the offender’s record did not
match the date of birth of Plaintiff and the class members. As discussed in the previous section,
this is the same claim advanced on behalf of the class members. Therefore, Plaintiff’s claim rests
on the same legal and factual issues as those of the class members. That is the hallmark of
typicality. See Deiter, 436 F.3d at 466 (citing Fed. R. Civ. P. 23(a)(3)).
4.

Adequacy of Representation

“Finally, under Rule 23(a)(4), the class representatives must adequately represent the
interests of the class members, and legal counsel must be competent to litigate for the interests of
the class.” Jeffreys, 212 F.R.D. at 323. “Basic due process requires that the named plaintiffs
possess undivided loyalties to absent class members.” Fisher, 217 F.R.D. at 212 (citing Broussard
v. Meineke Disc. Muffler Shops, 155 F.3d 331, 338 (4th Cir. 1998)).
The adequacy of representation requirement is met here. Plaintiff was the subject of an
inaccurate report caused by On-Site’s procedures, understood and accepted the obligations of a
class representative, adequately represented the class’s interests, and retained experienced counsel
who have handled numerous consumer-protection class actions. See Ex. 2 of Kristi Kelly at ¶ 11
(discussing the participation of Plaintiff in the litigation).
Plaintiff’s counsel is also competent to litigate for the interests of the class as they have
effectively handled numerous consumer-protection and complex class actions. See, e.g., In re
Think Finance, LLC, 17-33964-hdh11 (N.D. Tex.) (Dkt. 1432 at 40) (finding that the prior
11
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settlement was the product of “the most hard-fought bankruptcy case that [the Court] presided over
in [] 17 years as a judge” litigated by “some of the best lawyers in America”); Clark v. Trans
Union, LLC, 3:15-cv-391, 2017 WL 814252, at *13 (E.D. Va. Mar. 1, 2017) (“This Court echoes
the sentiments previously stated about Clark’s counsel because they pertain here with equal
vigor.”); Final Approval Hr’g Trans., Campos-Carranza v. Credit Plus, Inc., Case No. 1:16-cv120, at 5:3-7 (LMB/MSN) (E.D. Va. Feb. 17, 2017) (“I think this is an extremely, as I say,
extremely fair, reasonable, and adequate settlement. Again, the claims -- and I think being generous
on the time limit for the claims was also appropriate. So I have no difficulty in signing this order.”);
Ceccone v. Equifax Info. Servs. LLC, No. 13-cv-1314 KBJ, 2016 WL 5107202, at *6 (D.D.C. Aug.
29, 2016) (“Given these qualifications, and in light of Class Counsel’s conduct in court and
throughout these proceeding, this Court concludes that Class Counsel is qualified to prosecute the
interests of this class vigorously.”); Dreher v. Experian Info. Sols., Inc., 3:11-cv-00624-JAG, 2014
WL 2800766, at *2 (E.D. Va. June 19, 2014) (“Dreher’s counsel is well-experienced in the arena
of FCRA class action litigation.”); Burke v. Seterus, Inc., 3:16-cv-785, Fairness Hr’g Tr. at 9:1922 (E.D. Va. 2017) (“Experience of counsel on both sides in this case is extraordinary. Ms. Kelly
and Ms. Nash and their colleagues are here in this court all the time with these kinds of cases and
do a good job on them.”); Galloway v. Williams, No. 3:19-CV-470, 2020 WL 7482191, at *8 (E.D.
Va. Dec. 18, 2020) (finding that class counsel, including the lawyers at Kelly Guzzo, PLC, “have
extensive backgrounds in complex and class action litigation and consumer protection
litigation.”); Gibbs v. TCV V, L.P., 3:19-cv-789, Fairness Hr’g Tr. at 139:10-17 (E.D. Va. Mar.
25, 2021) (“The representation by class counsel is certainly adequate. I don't want to belabor the
issue at the expense of folks, one, getting tired of hearing me, but, two, also maybe feeling a little
too good about themselves. But it is the case that the track record here and the success of litigating
complex cases, and specifically in tribal payday lenders, is, I think, as high as it gets in this
12
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country.”); see also Declaration of Kristi Kelly, Ex. 2 at ¶ 10 (providing list of other cases where
Class Counsel was found to be adequate).
In addition, Plaintiff has no antagonistic or conflicting interests with the class members.
Plaintiff and the class members suffered the same harm and injuries as a result of the alleged
violations by On-Site. Plaintiff is a class member. Considering the identity of claims, there is no
potential for conflicting interests in this action. Plaintiff has also been very active in this litigation,
including reviewing pleadings, responding to written discovery, sitting for a deposition, and
consulting with counsel during the mediations. Ex. 2 at ¶ 11. Accordingly, the Class is adequately
represented and meets Rule 23’s requirements.
C.

The Class satisfies Rule 23(b)(3) requirements.
The proposed Settlement contemplates a class certification permitting opt-outs under Rule

23(b)(3), which requires “that the questions of law or fact common to the members of the Class
predominate over any questions affecting only individual members, and that a Class action is
superior to other available methods for the fair and efficient adjudication of the controversy.” Fed.
R. Civ. P. 23(b)(3).
1.

Predominance

To be certified under Rule 23(b)(3), the common issues of law or fact shared by the class
members must “predominate” over individual issues. Rule 23(b)(3)’s predominance inquiry
focuses on whether the proposed classes are “sufficiently cohesive to warrant adjudication by
representation.” Gariety v. Grant Thornton, LLP, 368 F.3d 356, 362 (4th Cir. 2004); Lienhart v.
Dryvit Sys., Inc., 255 F.3d 138, 142 (4th Cir. 2001). This criterion is normally satisfied when there
is an essential, common factual link between all class members and the defendants for which the
law provides a remedy. Talbott, 191 191 F.R.D. 99, 105 (W.D. Va. 2000) (citing Halverson v.
Convenient FoodMart, Inc., 69 F.R.D. 331 (N.D. Ill. 1974)). And predominance exists where the
13
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resolution of class members’ individual claims depends on examining common conduct by a
defendant. Jeffreys, 212 F.R.D. at 323 (finding predominance because class members’ claims were
based on same acts by defendant and the determinative “question in each individual controversy”
was common).
Here, there were two overarching issues that predominated—the reasonableness of OnSite’s procedures and the willfulness of its conduct. First, the most qualitatively significant
question of the Plaintiff’s § 1681e(b) claim is whether On-Site’s procedure to assure maximum
possible accuracy were reasonable. Soutter, 307 F.R.D. at 215. Because Plaintiff and the class
members were all subject to the same procedure, the reasonableness of those procedures was a
predominant issue across the class. Thus, certification of the class would easily “achieve
economies of time, effort, and expense, and promote . . . uniformity of decision as to persons
similarly situated, without sacrificing procedural fairness or bringing about other undesirable
results.” Gunnells, 348 F.3d at 424 (citing Amchem, 521 U.S. at 615)
Second, willfulness is another weighty qualitative question. As the Fourth Circuit observed
in Stillmock, “where, as here, the qualitatively overarching issue by far is the liability issue of the
defendant’s willfulness, and the purported class members were exposed to the same risk of harm
every time the defendant violated the statute in the identical manner, the individual statutory
damages issues are insufficient to defeat class certification under Rule 23(b)(3).” 385 Fed. App’x.
at 273; see also Butler v. Sears, Roebuck & Co., 727 F.3d 796, 801 (7th Cir. 2013) (“If the issues
of liability are genuinely common issues, and the damages of individual class members can be
readily determined in individual hearings, in settlement negotiations, or by creation of subclasses,
the fact that damages are not identical across all class members should not preclude class
certification.”).

14
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In sum, the predominance requirement is satisfied here because the essential factual and
legal issues regarding the class members’ claims are common, and relate to alleged standardized
conduct. Talbott, 191 F.R.D. at 105 (“Here, common questions predominate because of the
standardized nature of [defendant’s] conduct.”). Nothing more is necessary.
2.

Superiority

Finally, the Court must determine whether a class action is superior to other potential
resolutions of the case. In assessing superiority, the Court should consider: (1) the interest in
controlling individual prosecutions; (2) the existence of other related litigation; (3) the desirability
of concentrating the litigation in one forum; and (4) manageability. 4 Hewlett v. Premier Salons
Int’l, Inc., 185 F.R.D. 211, 220 (D. Md. 1997); accord Newsome v. Up To Date Laundry, Inc., 219
F.R.D. 356, 365 (D. Md. 2004).
Efficiency is the primary focus in determining whether a class action meets Rule 23(b)(3)’s
superiority requirement. Talbott, 191 F.R.D. at 106. In examining efficiency, a court can consider
the “inability of the poor or uninformed to enforce their rights, and the improbability that large
numbers of class members would possess the initiative to litigate individually.” Haynes v. Logan
Furniture Mart, Inc., 503 F.2d 1161, 1165 (7th Cir. 1974).
In Jeffreys, for instance, the court found that because “the facts and issues involved are
identical for all class members, class members have little incentive and few resources to pursue
litigation on their own, the class members are dispersed over several states, and there are few
manageability concerns, the class action is the best method of resolving the matter.” 212 F.R.D.
at 323. The same is true here. Common issues predominate in the class, and individual class

4

A trial court may disregard management issues in certifying a settlement class, but the proposed
class must still satisfy the other requirements of Rule 23. Amchem, 521 U.S. at 620. Therefore,
this criterion is not material to the Court’s analysis in this posture.
15
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members may lack the resources to pursue individual claims or be aware that of the claims that
they could bring against On-Site.
A class resolution of this case is also superior because it eliminates the difficulties of
managing separate, individual claims and allows individuals who may be unaware of their legal
rights or unable to afford legal representation to vindicate their rights in this case. Moreover, Rule
23(b)(3) permits individual class members to opt-out and pursue their own actions separately if
they believe they can recover more in an individual suit. Both predominance and superiority are
therefore satisfied.
D.

The Settlement is fair, reasonable, and adequate.
After the analysis of the Rule 23(a) and (b) elements, the Court must decide whether the

proposed settlement is fair, reasonable, and adequate. Although pretrial settlement of class actions
is favored, “Rule 23(e) provides that a class action shall not be dismissed without the approval of
the court.” In re Jiffy Lube Sec. Litig., 927 F.2d 155, 158 (4th Cir. 1991) (citations and internal
quotations omitted). “To this end, ‘the role of the Court reviewing the proposed settlement of a
class action under Fed. R. Civ. P. 23(e) is to assure that the procedures followed meet the
requirements of the Rule and . . . to examine the settlement for fairness and adequacy.’” In re
MicroStrategy, 148 F. Supp. 2d at 663 (citations omitted).
After its 2018 amendment, Rule 23(e)(2) now provides that a court may only approve a
class settlement after a hearing and finding that the proposed settlement is fair, reasonable, and
adequate in light of the following factors:
(A) the class representatives and class counsel have adequately represented the
class;
(B) the proposal was negotiated at arm’s length;
(C) the relief provided for the class is adequate, taking into account:
(i) the costs, risks, and delay of trial and appeal;
(ii) the effectiveness of any proposed method of distributing relief to the
class, including the method of processing class-member claims;
16

Case 1:20-cv-00482-AJT-JFA Document 68 Filed 05/10/21 Page 17 of 23 PageID# 559

(iii) the terms of any proposed award of attorney's fees, including timing of
payment; and
(iv) any agreement required to be identified under Rule 23(e)(3); and
(D) the proposal treats class members equitably relative to each other.
Fed. R. Civ. P. 23(e)(2). These revised approval standards are identical to the ones that courts in
the Fourth Circuit have considered for years under the Jiffy Lube factors. In re Jiffy Lube, 927 F.2d
155. These safeguards ensure that “a proposed class has sufficient unity so that absent members
can fairly be bound by decisions of class representatives.” Amchem, 521 U.S. at 621; see also In
re Jiffy Lube, 927 F.2d at 158 (“The primary concern addressed by Rule 23(e) is the protection of
class members whose rights may not have been given adequate consideration during the settlement
negotiations.”). In this case, each set of factors weighs in favor of approving the Settlement.
1.

The Settlement is fair.

When evaluating the fairness of a settlement, the Court must consider: “(1) the posture of
the case at the time settlement was proposed, (2) the extent of discovery that had been conducted,
(3) the circumstances surrounding the negotiations, and (4) the experience of counsel.” In re Jiffy
Lube, 927 F.2d at 159. The fairness inquiry ensures that “the settlement was reached as a result of
good-faith bargaining at arm’s length, without collusion.” Id. These factors point persuasively to
the conclusion that the settlement here is fair.
The proposed settlement in this case was reached only after significant work was conducted
in the case. As discussed above, the Parties reached the Settlement shortly before the discovery
cutoff of January 15, 2021. Compare Aug. 5, 2020 Scheduling Order at ECF 13; with Notice of
Settlement at ECF 56. During the six-month discovery window provided by the Court, the Parties
engaged in significant discovery, including written discovery and five depositions. Plaintiff also
filed a Motion to Compel (ECF 19), which resulted in the production of certain documents that
On-Site claimed were privileged. See Nov. 27, 2020 Order at ECF 32. Collectively, the Parties
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exchanged thousands of pages of documents. Third-party discovery occurred, including numerous
third party subpoenas and two non-party depositions. As a result of these efforts, the Parties were
able to assess the strength of their respective claims and defenses.
The circumstances surrounding the negotiations also demonstrate that the settlement was
fair. After thorough investigation of the claims and defenses, the Parties engaged in extensive,
good faith, arms-length negotiations in two mediations supervised by Louis D. Peterson of Hillis,
Clark, Martin & Peterson, P.S., which occurred on January 6 and January 11, 2021. There is a
presumption that it is fair when a settlement is the result of genuine arms-length negotiations. See,
e.g., City P’ship Co. v. Atlantic Acquisition Ltd. P’Ship, 100 F.3d 1041, 1043 (1st Cir. 1996).
Under the Settlement, class members will receive a substantial recovery, including
automatic cash payments. As explained above, the estimated automatic payment amount is
approximately $875.00 per class member (less attorneys’ fees and costs). This is an excellent result
considering that the FCRA allows for statutory damages ranging from $100 to $1,000. 15 U.S.C.
§ 1681n. In addition to the automatic payment, there is a separate “Claims Fund” for class members
who disputed the item or delayed in obtaining or denied a housing opportunity as a result of the
Defendant’s inclusion of sex offender data on a report during the class period. Ex. 1 at § 4.3.2.2.
If all class members claimed into the fund, the estimated payment amount to each class member
would be $1,750 (less attorneys’ fees and costs).
Class Counsel have been practicing in the field of consumer protection for more than 15
years, and they believe this settlement stacks up very favorably when compared to other FCRA
settlements over that time. See, e.g., Reyes, 2021 WL 1310961, at *1 (noting that the proposed
settlement resulted in class members receiving “at least $270 after deductions” in a § 1681e(b)
case); Serrano v. Sterling Testing Sys., Inc., 711 F. Supp. 2d 402, 416 (E.D. Pa. 2010) (approving
an FCRA settlement where “Plaintiffs have secured a result which comes close to the minimum
18
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range of [statutory] damages without any risk”); Berry v. Schulman, 807 F.3d 600, 604 (4th Cir.
2015) (affirming approval of an FCRA class settlement that only provided injunctive relief). Given
the substantial relief, when contrasted against the risks associated with litigating this matter, the
proposed settlement is fair and appropriate for approval. See S.C. Nat’l Bank v. Stone, 139 F.R.D.
335, 339 (D.S.C. 1991) (concluding fairness met where “discovery was largely completed as to all
issues and parties,” settlement discussions “were, at times, supervised by a magistrate judge and
were hard fought and always adversarial,” and those negotiations “were conducted by able
counsel” with substantial experience in the area of securities law).
Finally, Plaintiff’s counsel is highly experienced in consumer class-action litigation, and
they endorse the settlement as fair and adequate under the circumstances. Ex. 2, Kelly Decl. at ¶
13. Courts recognize that the opinion of experienced and informed counsel in favor of settlement
should be afforded substantial consideration in determining whether a class settlement is fair and
adequate. See, e.g., In re MicroStrategy, 148 F. Supp. 2d at 665.
2.

The Settlement’s terms are adequate and reasonable.

In assessing the adequacy of the Settlement, the Court should consider: “(1) the relative
strength of the plaintiffs’ case on the merits, (2) the existence of any difficulties of proof or strong
defenses the plaintiffs are likely to encounter if the case goes to trial, (3) the anticipated duration
and expense of additional litigation, (4) the solvency of the defendants and the likelihood of
recovery on a litigated judgment, and (5) the degree of opposition to the settlement.” In re Jiffy
Lube, 927 F.2d at 159. While it is too early to address the last factor, the other factors confirm that
the proposed settlement is adequate, reasonable, and suitable for preliminary approval.
a.

The relative strength of the Plaintiff’s case and strong defenses.

As noted, On-Site disputed Plaintiff’s claims throughout the litigation and raised a number
of defenses, including that the case was not eligible for class certification and that Plaintiff could
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not establish a willful violation. While Plaintiff believed that they would overcome both of these
arguments, they were conceivably viable defenses. See, e.g., Kelly v. RealPage, Inc., No. 2:19CV-01706-JDW, 2020 WL 7479620, at *1 (E.D. Pa. Dec. 18, 2020) (denying class certification in
a case involving On-Site). A loss on certification would mean that Class Members would receive
nothing. The same is true for a loss on willfulness as the FCRA only permits recovery of statutory
damages when a plaintiff proves a willful violation. Compare 15 U.S.C. § 1681n; with 15 U.S.C.
§ 1681o (only allowing for actual damages when a violation is negligent). In addition, the expenses
associated with continued litigation, the likelihood of appeals, the certainty of delay, and the
ultimate uncertainty of recovery through continued litigation, the proposed settlement is fair,
adequate, and an excellent result for the Class.
b.

The anticipated duration and expense of additional litigation

Aside from the potential that either side will lose at trial or on appeal, the Parties anticipate
incurring substantial additional costs in continuing this litigation. There was still substantial work
to be done in the case, including a contested class certification motion, expert depositions,
summary judgment motions, pre-trial motions, and trial preparation. Each of these would have
incurred substantial attorney’s fees and costs. Thus, the likelihood of substantial future costs favors
approving the proposed Settlement. Even more importantly, the long delay threatened by
continued litigation, interlocutory appeal, and terminal appeal would delay class members’ receipt
of the settlement benefits. Further, with the passage of time, the efficacy of direct notice would be
undermined by Class Members’ change of addresses.
c.

The solvency of the Defendant and the likelihood of recovery

Although On-Site is solvent, the likelihood of a substantial recovery beyond the amount in
the Settlement Fund is not certain. As a highly sophisticated company, On-Site could have made
collection of any judgment extremely difficult. And, even if successful at trial, there is also
20
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uncertainty on appeal. See, e.g., Dreher v. Experian Info. Sols., Inc., 856 F.3d 337, 340 (4th Cir.
2017) (vacating a class judgment of approximately $12 million and dismissing the case); Anixter
v. Home–Stake Prod. Co., 77 F.3d 1215 (10th Cir. 1996) (overturning plaintiffs’ verdict obtained
after two decades of litigation); Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263 (2d
Cir.1979) (reversing $87 million judgment after trial); Trans World Airlines, 409 U.S. 363, 93
S.Ct. 647, 34 L.Ed.2d 577 (1973) (reversing $145 million judgment after years of appeals and on
a theory that defendant had not raised, or argued).
In any event, even assuming On-Site’s ability to pay a judgment, “that should not preclude
final approval of the proposed Settlement.” Brown v. Transurban USA, Inc., 318 F.R.D. 560, 573
(E.D. Va. 2016) (citing Henley v. FMC Corp., 207 F.Supp.2d 489, 494 (S.D.W. Va. 2002) (“[That
factor] is largely beside the point given the other factors weighing in favor of a negotiated
resolution.”); see also Decohen v. Abbasi, LLC, 299 F.R.D. 469, 480 (D. Md. 2014) (“Although
Capital One could likely afford to pay a much larger judgment, because the other factors favor
adequacy, this factor may be given less weight.”).
In light of the foregoing and when considering the other factors, this factor weighs in favor
of approval of the Settlement.
E.

The proposed notice and notice plan satisfy Rule 23.
Following preliminary approval, the class members must be notified of the settlement and

their rights. Rule 23(e)(1) requires that: “The court must direct notice in a reasonable manner to
all class members who would be bound by the proposal . . .” Rule 23(c)(2)(B) sets forth the
contents of a notice to be sent to members of a Rule 23(b)(3) class:
For any class certified under Rule 23(b)(3)—or upon ordering notice under Rule
23(e)(1) to a class proposed to be certified for purposes of settlement under Rule
23(b)(3)—the court must direct to class members the best notice that is practicable
under the circumstances, including individual notice to all members who can be
identified through reasonable effort. The notice may be by one or more of the
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following: United States mail, electronic means, or other appropriate means. The
notice must clearly and concisely state in plain, easily understood language:
(i) the nature of the action;
(ii) the definition of the class certified;
(iii) the class claims, issues, or defenses;
(iv) that a class member may enter an appearance through an attorney if the
member so desires;
(v) that the court will exclude from the class any member who requests
exclusion;
(vi) the time and manner for requesting exclusion; and
(vii) the binding effect of a class judgment on members under Rule 23(c)(3).
The proposed class notice, which is attached to the Settlement Agreement, satisfies all of these
requirements.
As detailed in the Settlement Agreement, the Settlement Administrator will administer the
settlement and class notice. The Settlement Administrator will e-mail the class notice to each class
member for whom the administrator has a valid email address, with follow-up mailed notice to
any class member whose e-mail is returned as undeliverable. Before sending any mailed notices,
the Settlement Administrator will update the class members’ addresses using the U.S.P.S. National
Change of Address database. The Settlement Administrator will review any returned mail notices
to see if it can be re-mailed to an updated address. Apart from individual notice, the Settlement
Administrator will also provide a telephone service with live representatives to answer questions
about the settlement. The Settlement Administrator will also create and manage a website
regarding the Settlement, on which it will post pertinent documents and other information designed
to educate class members about the Settlement. Settlement Agreement § 4.2.3.
As the Manual for Complex Litigation recognizes, mail notice, with supplemental notice
through an internet website, is the ideal method of informing class members of a class settlement.
See MANUEL, § 21.311; see also Henggeler v. Brumbaugh & Quandahl P.C., LLO, 2013 U.S. Dist.
LEXIS 155235, at *14–15 (D. Neb. Oct. 25, 2013) (“The court finds that the proposed notice is
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clearly designed to advise the class members of their rights. The Agreement provides for individual
mailed notices to each of the class members. Individual notice is the best notice practicable.”).
For these reasons, the proposed Notice and Notice Plan represent the “best notice that is
practicable under the circumstances,” and it therefore meets Rule 23’s notice requirements.
Consequently, the Court should approve the Notice and Notice Plan.
CONCLUSION
The Settlement is an excellent result considering the circumstances of the litigation, the
strength of the claims and defenses, and the amount of guaranteed recovery to the class members.
The Settlement, the circumstances surrounding the negotiations, and the elimination of further
litigation costs satisfy the prerequisites for preliminary approval. Therefore, for the reasons
discussed above, the Court should: (1) certify the Class under Fed. R. Civ. P. 23(b)(3), appoint the
Named Plaintiff as the class representative, and appoint Plaintiff’s counsel as Class Counsel; (2)
preliminarily approve the Settlement Agreement as fair, adequate, and reasonable; (3) approve the
Class Notice and find that the Notice Plan satisfies due process and Rule 23; (4) direct that Notice
be sent to the Class; (5) schedule a Final Fairness Hearing; and, (6) set the Objection Deadline.
Respectfully submitted,
TERRY BROWN
/s/ Kristi C. Kelly
s
Kristi C. Kelly, VSB #72791
Andrew J. Guzzo, VSB #82170
Casey S. Nash, VSB #84261
Kelly Guzzo PLC
3925 Chain Bridge Road
Fairfax, VA 22030
Telephone: (703) 424-7576
Facsimile: (703) 591-9285
E-mail: kkelly@kellyguzzo.com
E-mail: aguzzo@kellyguzzo.com
E-mail: casey@kellyguzzo.com
Counsel for Plaintiff
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This Settlement Agreement and Release (“Settlement Agreement”) is made and entered
into by the Parties and their counsel as of May 9, 2021, in the case captioned Terry Brown v. RP
On-Site, LLC, No. 1:20-cv-482-AJT-JFA, pending in the United States District Court for the
Eastern District of Virginia, and it is submitted to the Court for approval pursuant to Rule 23 of
the Federal Rules of Civil Procedure.
RECITALS
WHEREAS, on April 27, 2020, Named Plaintiff, Terry Brown, brought a proposed class
action in the United States District Court for the Eastern District of Virginia (the “Litigation”),
alleging that RP On-Site, LLC (“Defendant”), negligently and willfully violated the Fair Credit
Reporting Act, 15 U.S.C. §§ 1681, et seq. (“FCRA”) by, among other things, reporting inaccurate
sex offender information in the Named Plaintiff’s and putative class members’ tenant screening
reports;
WHEREAS, along with other claims, the Named Plaintiff proposed a class claim on behalf
of a “Date of Birth Class” alleging that On-Site willfully violated FCRA Section 1681e(b) by using
loose matching criteria and algorithms that placed sex offender data on consumers’ tenant
screening reports, even though the dates of birth associated with the sex offenders may not have
been an exact match to the applicant’s date of birth;
WHEREAS, Defendant denies each and every one of the allegations of wrongful conduct
and damages made by the Named Plaintiff; Defendant has asserted numerous defenses to Named
Plaintiff’s claims, including the fact that full dates of birth are not publicly-available from many
state sex offender registries; Defendant disclaims any wrongdoing or liability whatsoever; and
Defendant further denies that this matter satisfies the requirements to be tried as a class action
under Federal Rules of Civil Procedure, Rule 23;
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WHEREAS, this Settlement Agreement has been reached after the Parties exchanged
discovery and documents, testimony, and information relevant to the Named Plaintiff’s claims,
and it is the product of sustained, arm’s-length settlement negotiations and formal mediation;
WHEREAS, the Named Plaintiff and Defendant recognize that the outcome of this matter
is uncertain, and that a final resolution through the litigation process would require protracted
adversarial litigation and appeals; substantial risk and expense; the distraction and diversion of the
Defendant’s personnel and resources, and the expense of any possible future litigation raising
similar or duplicative claims; and the Named Plaintiff, Defendant, and their counsel have agreed
to resolve this matter as a class action settlement according to the terms of this Settlement
Agreement; and
WHEREAS, the Parties believe that this Settlement Agreement is fair, reasonable, and
adequate in its resolution of the claims brought because it: (1) provides for certification of a “Date
of Birth Class,” even though the Court has not yet determined whether that claim could properly
be brought as a class action, and Defendant maintains that certification of any class for trial
purposes would not be proper under Federal Rules of Civil Procedure, Rule 23; (2) provides certain
injunctive relief; (3) provides for a monetary payment to the members of the Date of Birth
Settlement Class; and (4) provides relief to the proposed settlement class in exchange for releases
tailored to the specific claim made against the Defendant;
NOW, THEREFORE, without: (1) any admission or concession on the part of Named
Plaintiff of the lack of merit of the Litigation whatsoever; or (2) any admission or concession of
liability or wrongdoing or the lack of merit of any defense whatsoever by Defendant, it is hereby
stipulated and agreed by the undersigned on behalf of the Named Plaintiff, the Date of Birth
Settlement Class, and the Defendant that this matter and all claims of the Date of Birth Settlement
Class be settled, compromised, and dismissed on the merits and with prejudice as to Defendant,
2
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subject to Court approval, as required by Rule 23 of the Federal Rules of Civil Procedure, on the
terms and conditions set forth herein.
The recitals above are true and accurate and are a part of this Settlement Agreement.
DEFINITIONS
For the purposes of this Settlement Agreement, including the recitals stated above, the
following terms will have the following meanings:
2.1

“Automatic Claimant” is a Date of Birth Settlement Class Member who disputed

to Defendant the inclusion of sex offender data on a report during the class period pursuant to the
FCRA’s dispute provisions, which resulted in Defendant removing the sex offender data at issue.
2.2

“Automatic Payment Fund” means the fund that will be used to provide automatic

payments to each Date of Birth Settlement Class Member, as described in Section 4.3.2 and 4.3.2.1.
2.3

“CAFA Notice” means notice of this settlement to the appropriate federal and state

officials, as provided by the Class Action Fairness Act of 2005, 28 U.S.C. § 1715, and as further
described in Section 4.2.5.
2.4

“Claim” means a claim that a member of the Date of Birth Settlement Class may

submit pursuant to the process described in Section 4.3.2.2.
2.5

“Claim Form” means the form that a member of the Date of Birth Settlement Class

may submit in order to assert a Claim to the Claims Fund, attached as Exhibit E.
2.6

“Claims Fund” means the fund that will be used to make payments to Date of Birth

Settlement Class Members described in Section 4.3.2.2.
2.7

“Claim Submission Deadline” means ninety (90) days after the Final Approval

Hearing.

3
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2.8

“Class Counsel” means Kristi Kelly, Andrew Guzzo and Casey Nash with Kelly

Guzzo, PLC, representing the Named Plaintiff, and if approved by the Court, the Date of Birth
Settlement Class.
2.9

“Class List” or “List” means the list of class members of the Date of Birth

Settlement Class that will be generated by Defendant and verified by Class Counsel, as further
described in Section 4.2.1.
2.10

“Court” means the United States District Court for the Eastern District of Virginia

where this Litigation is pending.
2.11

“Defendant” means RP On-Site, LLC.

2.12

“Effective Date” means the date on which all appellate rights with respect to the

Final Judgment and Order have expired or have been exhausted in such a manner as to affirm the
Final Judgment and Order, and when no further appeals are possible, including review by the
United States Supreme Court.
2.13

“Escrow Account” means an interest-bearing account at a financial institution to be

identified by Class Counsel and approved by Defendant in which the Settlement Fund shall be
deposited.
2.14

“FCRA” means the federal Fair Credit Reporting Act, 15 U.S.C. §§ 1681-1681x.

2.15

“Funding Date” means fifteen (15) days from the Effective Date

2.16

“Final Approval Hearing” is the hearing the Court schedules to make a final

determination as to whether this settlement is fair, reasonable, and adequate.
2.17

“Date of Birth Settlement Class” or “Date of Birth Settlement Class Members”

means all persons residing in the United States of America (including its territories and Puerto
Rico) who, from September 1, 2017 through February 10, 2021, were the subject of a report sold
by Defendant that included a record from a sex offender registry where, after further review, the
4
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date of birth of the individual in the sex offender registry differed from the date of birth of the
applicant who was the subject of the report. The Date of Birth Settlement Class does not include
Defendant’s officers, directors, and employees; Defendant’s attorneys; Named Plaintiff’s
attorneys; and any Judge overseeing or considering the approval of the Settlement together with
members of their immediate family and any judicial staff or anyone not on the Class List identified
in Section 4.2.1.
2.18

“Date of Birth Settlement Class Injunctive Relief Order” means the consent order

attached as Exhibit A to this Settlement Agreement and proposed by the Parties for entry by the
Court, which is intended to require and accomplish the injunctive relief provided for therein, and
which in no way imposes any obligation, duty, or responsibility on the Defendant or creates a right
on behalf of the Date of Birth Settlement Class beyond what is described in that order.
2.19

“Date of Birth Settlement Class Notice Plan” means the plan for providing notice

of this settlement to the Date of Birth Settlement Class under Federal Rules of Civil Procedure,
Rule 23(c)(2)(A) and (e)(1), as set forth in Section 4.2.
2.20

“Date of Birth Settlement Class Released Claims” means those claims that the Date

of Birth Settlement Class Members are releasing, as set forth in Section 4.4.
2.21

“Date of Birth Settlement Class Website” means the Internet website to be

established by the Settlement Administrator, as part of the Date of Birth Settlement Class Notice
Plan, as set forth in Section 4.2.4.
2.22

“Final Judgment” or “Final Judgment and Order” means a final judgment and order

of dismissal entered by the Court in this Litigation, in the form of Exhibit B hereto, granting final
approval of this Settlement Agreement (including addressing Class Counsel’s request for
attorneys’ fees, costs, and other expenses and Named Plaintiff’s request for a Service Award), and
entering a judgment according to the terms in this Settlement Agreement.
5
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2.23

“Litigation” means Terry Brown v. RP On-Site, LLC, No. 1:20-cv-482-AJT-JFA,

pending in the United States District Court for the Eastern District of Virginia.
2.24

“Named Plaintiff” means Terry Brown.

2.25

“Notice” means the notice (in a form substantially similar to that attached as

Exhibit C and approved by the Court) that will be emailed or mailed to the Date of Birth
Settlement Class, as further described in Section 4.2.3.
2.26

“Party” and “Parties” mean the Named Plaintiff, the Date of Birth Settlement Class,

and the Defendant.
2.27

“Preliminary Approval” and “Preliminary Approval Order” mean the Court’s order

in the form attached hereto as Exhibit D, preliminarily approving the Date of Birth Settlement
Class, preliminarily approving the proposed settlement, approving and directing the Date of Birth
Settlement Class Notice Plan, appointing a Settlement Administrator, and appointing Class
Counsel.
2.28

“Released Parties” means the Defendant and its predecessors, successors, and

assigns, as well as each of their present and former members, principals, partners, officers,
directors, control persons, employees, insurers, shareholders, representatives, and attorneys.
2.29

“Service Award” means the one-time payment to the Named Plaintiff, for the time

and resources that he has put into representing the Date of Birth Settlement Class, as set forth in
Section 5.3.
2.30

“Settlement Administrator” means, subject to Court approval, Continental

DataLogix, LLC, located at 1684 S. Broad St., Suite 140, Lansdale, PA 19446.
2.31

“Settlement Agreement” means this Settlement Agreement and Release, including

all attached Exhibits.
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2.32

“Settlement Fund” means the monetary relief which Defendant has agreed to

provide for the benefit of the Date of Birth Settlement Class, as further described in Section 5.1.
PRELIMINARY APPROVAL
3.1

Preliminary Approval Order

As soon as reasonably practicable, the Named Plaintiff shall file with the Court a Motion
for Preliminary Approval of the Proposed Settlement; Conditional Certification of the Date of
Birth Settlement Class, Appointment of Class Counsel; Approval and Direction of the Date of
Birth Settlement Class Notice Plans; and Appointment of the Settlement Administrator. The
Motion shall seek entry of an Order that would, for settlement purposes only:
a)

preliminarily approve this Settlement Agreement;

b)

preliminarily certify a settlement class under Federal Rules of Civil

Procedure, Rule 23(b)(3), composed of the Date of Birth Settlement Class Members;
c)

appoint the Named Plaintiff and Class Counsel to represent the Date of Birth

Settlement Class;
d)

approve the proposed Date of Birth Settlement Class Notice Plan, including

the form of Notice substantially similarly to that attached as Exhibit C; and
e)
3.2

appoint the Settlement Administrator.

Class Certified for Settlement Purposes Only

Defendant contends that this Litigation, and each of the respective classes alleged therein,
could not be certified as a class action under Federal Rules of Civil Procedure, Rule 23, for trial
purposes. Nothing in this Settlement Agreement shall be construed as an admission by Defendant
that this Litigation or any similar case is amenable to class certification for trial purposes. To the
contrary, Defendant and its affiliates believe that certification of the Date of Birth Settlement Class
through a contested motion for class certification in the non-settlement context would be improper.
7
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Furthermore, nothing in this Settlement Agreement shall prevent Defendant from opposing class
certification or seeking de-certification of the conditionally-certified, tentative Date of Birth
Settlement Class if final approval of this Settlement Agreement is not obtained, or not upheld on
appeal, including review by the United States Supreme Court, for any reason, or if any of the
conditions exist that permit Defendant to terminate this Settlement Agreement in accordance with
Section 7.
DATE OF BIRTH SETTLEMENT CLASS
4.1

Certification of Date of Birth Settlement Class
Class Definition

For purposes of settlement only, and upon the express terms and conditions set forth in this
Settlement Agreement, Named Plaintiff and Defendant agree to seek certification of a Date of
Birth Settlement Class in the Litigation, which shall be defined as:
All persons residing in the United States of America (including its territories and
Puerto Rico) who, from September 1, 2017 through February 10, 2021, were the
subject of a report sold by Defendant that included a record from a sex offender
registry where, after further review, the date of birth of the individual in the sex
offender registry differed from the date of birth of the applicant who was the subject
of the report.
4.2

Date of Birth Settlement Class Notice Plan
Class List of Date of Birth Settlement Class Members

Defendant has provided Class Counsel with a list of possible Date of Birth Settlement Class
Members, in the form that was previously agreed to by the parties in the data sample discussed at
ECF 18. Class Counsel has also provided Defendant with a proposed class list of Date of Birth
Settlement Class Members, based on Class Counsel’s review of the data and underlying criminal
record information or full sex offender registry information, that conclusively identifies a date of
birth. Class Counsel has also provided to Defendant the supporting documentation that Class
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Counsel utilized in the review referenced above. Defendant has reviewed the data from Class
Counsel and agrees with the composition of the Class List. Defendant has until May 21, 2021 to
remove any individuals from the Class List or propose any additions to the Class List.
Within fourteen days after Preliminary Approval, the Class List will be provided to the
Settlement Administrator, which will include the following information for each Date of Birth
Settlement Class Member:
a)

the Date of Birth Settlement Class Member’s name;

b)

the Date of Birth Settlement Class Member’s last known postal address;

c)

the Date of Birth Settlement Class Member’s date of birth; and

d)

the Date of Birth Settlement Class Member’s e-mail address used on the rental

application, to the extent this information is reasonably available in Defendant’s records.
Notwithstanding the procedure referenced above for determining the Class List, if an
individual who is not on the Class List becomes aware of the Settlement Agreement and, before
the mailing from the Automatic Payment Fund described paragraph 5.3.1, notifies the Parties or
the Settlement Administrator that he or she meets the criteria for becoming a Date of Birth
Settlement Class Member, the Parties will meet and confer regarding adding that individual to the
Class List. If the Parties agree that the individual meets the criteria for becoming a Date of Birth
Settlement Class Member, they shall add the individual to the Class List and he or she shall become
a Date of Birth Settlement Class Member for all purposes under this Settlement Agreement.
Defendant has also provided Class Counsel with a list of possible Date of Birth Settlement
Class Members, in the form that was previously agreed to by the parties in the data sample
discussed at ECF 18, who disputed to Defendant the inclusion of sex offender data on a report
during the class period pursuant to the FCRA’s dispute provisions, which resulted in Defendant
removing the sex offender data at issue. Class Counsel will review this information and provide
9
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Defendant with Class Counsel’s proposal for individuals who, in fact, are Date of Birth Settlement
Class Members who also disputed to Defendant the inclusion of sex offender data on a report
during the class period pursuant to the FCRA’s dispute provisions, which resulted in Defendant
removing the sex offender data at issue. Defendant will have until fourteen (14) days after
execution of this Settlement Agreement to either verify the accuracy of Class Counsel’s list or
bring to Class Counsel a list of individuals who should be added or removed from this list. The
parties shall then have fourteen (14) days to negotiate in good faith to resolve any differences as
to the composition of this list. If the parties cannot reach an agreement, they shall submit a joint
letter asking the Court to resolve the dispute as to the composition of the list within seven (7) days
of the end of the fourteen (14) day period. Once the Parties finally determine the composition of
the list – either through negotiations or through the Court intervention referenced above – the
individuals on this list will be deemed “Automatic Claimants.”
The Named Plaintiff, Class Counsel, and Date of Birth Settlement Class hereby
acknowledge and agree that Defendant is providing the information referenced in this Section to
Class Counsel and the Settlement Administrator solely for the purpose of effecting the terms of
this Settlement Agreement, and that such information shall not be used, disseminated, or disclosed
by or to any other person for any other purpose. Defendant’s inclusion of these individuals’
personal information during this process is in no way an admission of liability by Defendant with
respect to these individuals. If the settlement is terminated for any of the reasons identified in
Section 7, the Named Plaintiff and Class Counsel shall immediately destroy any and all copies of
the information referenced in this Section and any materials the Named Plaintiff or Class Counsel
gathered in connection with the lists referenced above. The provisions regarding the compilation
and treatment of the lists referenced above are material terms of this Settlement Agreement.
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Court Appointment and Retention of Settlement Administrator
At the Preliminary Approval hearing, the Parties will propose that the Court appoint the
Settlement Administrator, as defined above. The Settlement Administrator’s responsibilities shall
include, but are not limited to, giving notice, obtaining new addresses for returned mail, setting up
and maintaining a Settlement Website and toll-free telephone number, fielding inquiries about the
Settlement Agreement, directing the mailing of payments to Date of Birth Settlement Class
Members, and any other tasks reasonably required to effectuate Settlement. The Settlement
Administrator will provide monthly updates on the status of disbursements and cashed checks to
counsel for the Parties.
Date of Birth Settlement Class Notice
Named Plaintiff, Defendant, and the Settlement Administrator have agreed that they will
jointly recommend the Notice, substantially in the form attached as Exhibit C, to the Court for
approval. After the Court enters Preliminary Approval and within twenty-one (21) days of
receiving the Class List from the Parties, the Settlement Administrator will send the Notice via
electronic mail. If the Settlement Administrator receives a bounce back, it will send the Notice via
U.S. mail, postage prepaid also requesting either forwarding service or change service to the last
known address reflected in the Class List. Prior to mailing, the Settlement Administrator shall
utilize the U.S. Postal Office’s National Change of Address System.
For up to forty-five (45) days following the mailing of the Notice via U.S. Mail (if
applicable), the Settlement Administrator will re-mail the Notice via standard U.S. Mail, postage
prepaid, to those Date of Birth Settlement Class Members whose notices were returned as
undeliverable to the extent an alternative mailing address can be reasonably located.

The

Settlement Administrator will first attempt to re-mail the Notice to the extent that it received an
address change notification from the U.S. Postal Service. If an address change notification form
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is not provided by the U.S. Postal Service, the Settlement Administrator may attempt to obtain an
updated address using reasonable and appropriate methods to locate an updated address.
No later than forty-five (45) days before the Final Approval Hearing, the Settlement
Administrator will file proof of the mailing of the Notice with the Court. Neither the Parties nor
the Settlement Administrator will have any further obligation to send notice of the settlement to
the Date of Birth Settlement Class Members.
Settlement Website
The Settlement Administrator also will create and maintain the Date of Birth Settlement
Class Website to be activated no later than five (5) days prior to the mailing of the Notice described
above. The Settlement Administrator’s responsibilities will also include securing an appropriate
URL. Before procuring an appropriate URL, the Settlement Administrator must first obtain
approval of the URL from both Class Counsel and Defendant. The Date of Birth Settlement Class
Website will post important settlement documents, such as the operative Complaint, the Notice,
the Settlement Agreement, and the Preliminary Approval Order. In addition, the Date of Birth
Settlement Class Website will include a Claim Form, a section for frequently-asked questions, and
procedural information regarding the status of the Court-approval process, such as an
announcement when the Final Approval Hearing is scheduled, when the Final Judgment and Order
has been entered, when the Effective Date is expected or has been reached, and when payment will
likely be mailed.
The Settlement Administrator will terminate the Date of Birth Settlement Class Website
either: (1) three hundred and sixty (360) days after the Effective Date; or (2) thirty (30) days after
the date on which the settlement is terminated or otherwise not approved by the Court.
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CAFA Notice
The Parties agree that the Defendant shall serve notice of the settlement that meets the
requirements of CAFA, 28 U.S.C. § 1715, on the appropriate federal and state officials not later
than ten (10) days after the filing of this Settlement Agreement with the Court.
Costs and Expenses
Within fourteen (14) days after Preliminary Approval, Defendant will advance twenty-five
thousand dollars ($25,000) to the Settlement Administrator to effectuate the Date of Birth
Settlement Class Notice Plan. Defendant shall receive a credit for this payment when it comes time
to fund the Settlement Fund, as discussed in Section 5. With the exception of the CAFA Notice
and this twenty-five thousand dollar ($25,000) advance, all other costs and expenses associated
with the Date of Birth Settlement Class Notice Plan shall be paid out of the Settlement Fund.
Under no circumstances will Defendant have any payment obligations pursuant to this Settlement
Agreement that exceed two million one hundred thousand dollars ($2,100,000.00).
4.3

Settlement Consideration
Date of Birth Settlement Class Injunctive Relief

Subject to the terms and conditions of this Settlement Agreement, the Named Plaintiff and
Defendant have agreed to move jointly for the Court to enter an injunction applicable to Defendant
by consent. The Court will be asked to adopt the Date of Birth Settlement Class Injunctive Relief
Order attached as Exhibit A to this Settlement Agreement.
Date of Birth Settlement Class Monetary Relief
The Settlement Fund shall be divided into two payment funds between the Date of Birth
Settlement Class Members. The first fund, the “Automatic Payment Fund,” will consist of
$1,050,000, minus half of any amount the Court awards in attorneys’ fees, a Service Award, costs,
administrative fees, notice expenses, and any other expenses. The Automatic Payment Fund shall
13
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be used to make automatic payments to each Date of Birth Settlement Class Member, as outlined
in Section 4.3.2.2.1. The second fund, the “Claims Fund,” will consist of $1,050,000, minus half
of any amount the Court awards in attorneys’ fees, a Service Award, costs, administrative fees,
notice expenses, and any other expenses. The Claims Fund may also be increased based on
residual funds from the Automatic Payment Fund, as outlined in Section 5.3.1.
Automatic Payments to Date of Birth Settlement Class
Members
Each Date of Birth Settlement Class Member is entitled to a pro rata portion of the total
amount in the Automatic Payment Fund. Distributions shall be made pursuant to the Payment
Schedule set forth at Section 5.3.1.
Claims Process for Actual Damages Payment
In addition to payments from the Automatic Payment Fund, each Date of Birth Settlement
Class Member is also eligible to receive a payment from the Claims Fund. A Date of Birth
Settlement Class Member can receive a payment from the Claims Fund in one of two ways. First,
Automatic Claimants identified pursuant to the process described in Section 4.2.1 will be deemed
to have submitted a timely and valid Claim for payment from the Claims Fund without the need to
submit a separate Claim Form. Second, each Date of Birth Settlement Class Member who provides
proof that they were delayed in obtaining or denied a housing opportunity as a result of the
Defendant’s inclusion of sex offender data on a report during the class period may also file a Claim
for payment from the Claims Fund.
4.3.2.2.1

Claim Forms

To assert a Claim, a Date of Birth Settlement Class Member who was delayed in

obtaining or denied a housing opportunity as a result of the Defendant’s inclusion of sex
offender data on a report during the class period must submit a completed Claim Form and
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certify, under penalty of perjury, that the information contained in the Claim Form is accurate
to the best of his or her knowledge, information, and belief. A Claim Form (or resubmitted
Claim Form) shall be deemed to have been submitted timely when the Claim Form is postmarked
by the USPS or other expedited mail service on or before the Claim Submission Deadline.
4.3.2.2.2

Processing of Claim Forms

The Settlement Administrator shall receive and process all Claim Forms. The Settlement
Administrator shall disallow any Claim when the Claim Form is not submitted timely (subject to
the approval process in Section 4.3.2.2.4), is not certified under the penalty of perjury, is not
completed in full, or is not signed by the Date of Birth Settlement Class Member.
4.3.2.2.3

Process for Disallowed Claim Forms

If the Claim is disallowed for any reason, then the Settlement Administrator, within seven
(7) days after the decision to disallow, shall notify the person who submitted the form by first class
mail, with an electronic copy to Class Counsel and Defendant’s Counsel: (a) that the claim has
been disallowed in whole or in part; and, (b) the reasons for such disallowance. The Settlement
Administrator shall include a clean copy of a Claim Form with the mailing.
A person who submitted the form may, within fourteen (14) days after the date of mailing
of the notice of disallowance, resubmit a Claim Form, which shall be reviewed by the Settlement
Administrator and either finally allowed or finally disallowed by the Settlement Administrator as
above within seven (7) days after receipt of the resubmitted Claim Form.
The Settlement Administrator shall notify the person who submitted the form, Class
Counsel, and Defendant’s Counsel with respect to any such decision on a resubmitted Claim Form.
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4.3.2.2.4

Untimely Claim Forms

With the written agreement of Class Counsel and Defendant’s Counsel, the Settlement
Administrator may allow a Claim Form postmarked after the Claim Submission Deadline.
4.4

Date of Birth Settlement Class Release
Release of All Claims

Upon the Effective Date, each member of the Date of Birth Settlement Class who has not
validly excluded himself or herself, on behalf of themselves and their respective spouses, heirs,
executors, administrators, representatives, agents, attorneys, partners, successors, predecessors,
assigns, and all those acting or purporting to act on their behalf, acknowledge full satisfaction of,
and shall be conclusively deemed to have fully, finally, and forever settled, released, and
discharged all the Released Parties of and from all claims, rights, causes of action, suits,
obligations, debts, demands, agreements, promises, liabilities, damages, losses, controversies,
costs, expenses, and attorneys’ fees of any nature whatsoever arising before the Effective Date
whether known or unknown, matured or unmatured, foreseen or unforeseen, suspected or
unsuspected, accrued or unaccrued which he or she ever had or now has under the FCRA, state
equivalents, or common law resulting from, arising out of, or regarding, the inclusion of sex
offender data, or the accuracy of sex offender data, in reports published by Defendant (the “Date
of Birth Settlement Class Released Claims”).
Subject to the Court’s approval, the Date of Birth Settlement Class Members shall be bound
by this Settlement Agreement and all of their Date of Birth Settlement Class Released Claims shall
be dismissed with prejudice and released as against the Released Parties, even if the Date of Birth
Settlement Class Member never received actual notice of the settlement prior to the Final Approval
Hearing, never submitted a Claim Form, or never cashed a check received in connection with this
settlement.
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Waiver of Unknown Claims; General Release
Date of Birth Settlement Class Members acknowledge that they are aware that they may
hereafter discover facts in addition to or different from those that they or Class Counsel now know
or believe to be true with respect to the subject matter of this Litigation and the Date of Birth
Settlement Class Released Claims, but it is their intention to, and they do upon the Effective Date
of this Settlement Agreement, fully, finally, and forever settle and release any and all Date of Birth
Settlement Class Released Claims, without regard to the subsequent discovery or existence of such
different additional facts, whether known or unknown. Date of Birth Settlement Class Members
and Class Counsel understand and acknowledge the significance of this waiver and/or of any other
applicable federal or state law relating to limitations on releases with respect to the Date of Birth
Settlement Class Released Claims.
Binding Release
Upon the Effective Date, no default by any person in the performance of any covenant or
obligation under this Settlement Agreement or any order entered in connection with such shall
affect the dismissal of the Litigation, the res judicata effect of the Final Judgment and Order, the
foregoing releases, or any other provision of the Final Judgment and Order; provided, however,
that all other legal and equitable remedies for violation of a court order or breach of this Settlement
Agreement shall remain available to all Parties.
Opt-Out from Date of Birth Settlement Class
Requests for Exclusion
All Date of Birth Settlement Class Members shall be given the opportunity to opt out of
the Date of Birth Settlement Class by submitting a “Request for Exclusion.” All Requests for
Exclusion must be in writing, sent to the Settlement Administrator and postmarked no later than
thirty (30) days before the Final Approval Hearing. To be valid, a Request for Exclusion must be
17
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personally signed and must include: (1) the individual’s name, address and telephone number; and
(2) a statement substantially to the effect that: “I request to be excluded from the Date of Birth
Settlement Class in Terry Brown v. RP On-Site, LLC, No. 1:20-cv-482-AJT-JFA, United States
District Court, Eastern District of Virginia.”
Notwithstanding the foregoing, no person within the Date of Birth Settlement Class, or any
person acting on behalf of or in concert or participation with that person, may submit a Request
for Exclusion of any other person within the Date of Birth Settlement Class. Because Class
Counsel believes the settlement is fair, reasonable, and adequate, Class Counsel has no present
intention to represent any individual who submits a Request for Exclusion against the Released
Parties with respect to a Date of Birth Settlement Class Released Claim.
Verification of Opt-Outs by Settlement Administrator
The Settlement Administrator shall provide copies of the Requests for Exclusion to the
Parties no later than three days after they are received by the Settlement Administrator. No later
than fourteen days before the Final Approval Hearing, the Settlement Administrator shall provide
to Class Counsel (with a copy to Defendant), who shall file it with the Court, a declaration
verifying that notice has been provided to the Date of Birth Settlement Class as set forth herein
and listing all of the valid opt-outs received.
Effect of Opt-Out from Date of Birth Settlement Class
All individuals within the Date of Birth Settlement Class who timely submit a valid
Request for Exclusion will, subject to Court approval, exclude themselves from the Date of Birth
Settlement Class and preserve their ability to independently pursue, at their own expense, any
individual claims he or she claims to have against Defendant. Any such individual within the Date
of Birth Settlement Class who so opts out will not be bound by further orders or judgments in the
Litigation as they relate to the Date of Birth Settlement Class.
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Objections from Date of Birth Settlement Class Members
Any Date of Birth Settlement Class Member who has not previously opted-out in
accordance with the terms above and who intends to object to this Settlement Agreement must file
the objection in writing with the Clerk of Court no later than thirty (30) days prior to the Final
Approval Hearing, and must concurrently serve the objection on the Settlement Administrator.
The objection must include the following: (1) the Date of Birth Settlement Class Member’s full
name, address and current telephone number; (2) if the individual is represented by counsel, the
name and telephone number of counsel, if counsel intends to submit a request for fees and all
factual and legal support for that request; (3) all objections and the basis for any such objections
stated with specificity, including a statement as to whether the objection applies only to the
objector, to a specific subset of the class, or to the entire class; (4) the identity of any witnesses the
objector may call to testify; (5) a listing of all exhibits the objector intends to introduce into
evidence at the Final Approval Hearing, as well as true and correct of copies of such exhibits; and
(6) a statement of whether the objector intends to appear at the Final Approval Hearing, either with
or without counsel.
Any Date of Birth Settlement Class Member who fails to timely file and serve a written
objection pursuant to this Section shall not be permitted to object to the approval of the settlement
or this Settlement Agreement and shall be foreclosed from seeking any review of the settlement or
the terms of the Settlement Agreement by appeal or other means.
SETTLEMENT FUND
5.1

Settlement Fund

By the Funding Date, Defendant agrees to fund the Settlement Fund in the total amount of
two million one hundred thousand dollars ($2,100,000.00), less the amount provided for in Section
4.2.6. Defendant shall deposit this amount in the Escrow Account. This funding from Defendant
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includes all potential amounts awarded by the Court as the total monetary consideration to the Date
of Birth Settlement Class, inclusive of any and all payment of attorneys’ fees, Service Award,
costs, administrative fees, notice expenses, and any other expenses described herein. Defendant
shall not be ordered or required to pay any other award or any other fees, costs, or expenses aside
from the Settlement Fund as provided for herein, except regarding the CAFA notice described in
Section 4.2.5. In no event shall Defendant be required to pay more than two million one hundred
thousand dollars ($2,100,000.00).
5.2

Settlement Fund Tax Status
The Parties agree to treat the Settlement Fund as being at all times a

“qualified settlement fund” within the meaning of Treas. Reg. § 1.468B-1. In addition, the
Settlement Administrator shall timely make such elections as necessary or advisable to carry out
the provisions of this Subsection, including the “relation back election” (as defined in Treas. Reg.
§ 1.468B-1) back to the earliest permitted date. Such elections shall be made in compliance with
the procedures and requirements contained in such regulations. It shall be the responsibility of the
Settlement Administrator to timely and properly prepare and deliver the necessary documentation
for signature by all necessary parties, and thereafter to cause the appropriate filing to occur.
For the purpose of Treasury Regulation § 1.468B of the Internal Revenue
Code of 1986, as amended, and the regulations promulgated thereunder, the “administrator” shall
be the Settlement Administrator. The Settlement Administrator shall timely and properly file all
informational and other tax returns necessary or advisable with respect to the Settlement Fund
(including, without limitation, the returns described in Treas. Reg. § 1.468B-2(k)). Such returns
shall be consistent with this Subsection and in all events shall reflect that all Taxes (including any
estimated Taxes, interest or penalties) on the income earned by the Settlement Fund shall be paid
out of the respective settlement fund as provided herein.
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All (a) Taxes (including any estimated Taxes, interest or penalties) arising
with respect to the income earned by the Settlement Fund, including any Taxes or tax detriments
that may be imposed upon the Released Parties with respect to any income earned by the
Settlement Fund for any period during which the Settlement Fund do not qualify as a “qualified
settlement fund” for federal or state income tax purposes (“Taxes”), and (b) expenses and costs
incurred in connection with the operation and implementation of this Subsection (including,
without limitation, expenses of tax attorneys and/or accountants and mailing and distribution costs
and expenses relating to filing (or failing to file) the returns (“Tax Expenses”)), shall be paid out
of the respective settlement fund for which the income was earned or expense or cost incurred; in
no event shall the Released Parties have any responsibility for or liability with respect to the Taxes
or the Tax Expenses. The Settlement Administrator shall indemnify and hold the Released Parties
harmless for Taxes and Tax Expenses (including, without limitation, Taxes payable by reason of
any such indemnification). Further, Taxes and Tax Expenses shall be timely paid by the Settlement
Administrator out of the Settlement Fund without prior order from the Court, and the Settlement
Administrator shall be obligated (notwithstanding anything herein to the contrary) to withhold
from distribution any funds necessary to pay such amounts, including the establishment of
adequate reserves for any Taxes and Tax Expenses (as well as any amounts that may be required
to be withheld under Treas. Reg. § 1.468B-2(l)); the Released Parties are not responsible therefore
nor shall they have any liability with respect thereto. The Parties hereto agree to cooperate with
the Settlement Administrator, each other, and their tax attorneys and accountants to the extent
reasonably necessary to carry out this Section.
5.3

Attorneys’ Fees, Service Award, Costs, and Other Expenses

No later than forty-five (45) days prior to the Final Approval Hearing, Class Counsel shall
make an application to the Court for an award of attorneys’ fees, costs, and other expenses for their
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representation of the Date of Birth Settlement Class. This application will be posted to the
Settlement Website within one day of filing with the Court. The amount that will be requested by
Class Counsel shall be no greater than $695,000.00. Class Counsel’s application shall also request
that the Court specifically approve all of the terms of this Section. No later than the time Class
Counsel files the application above, Class Counsel shall provide to Defendant a properlycompleted W-9 Form pertaining to Class Counsel.
Defendant agrees not to oppose or object to the application by Class Counsel for attorneys’
fees, costs, and other expenses in an amount to be paid exclusively from the Settlement Fund under
the terms of the preceding paragraph. The award shall include all fees, costs, and other expenses
for all attorneys (and their employees, consultants, experts, and other agents) who performed work
in connection with the Litigation of the claims on behalf of the Date of Birth Settlement Class
Members.
No later than forty-five (45) days prior to the Final Approval Hearing, Named Plaintiff
shall make an application to the Court for the Court’s approval of a Service Award of $5,000 to be
paid from the Settlement Fund. Defendant agrees not to oppose a Service Award of $5,000 for the
Named Plaintiff to be paid from the Settlement Fund. Defendant’s agreement to this Service
Award is in no way an admission of liability for Plaintiff’s claims.
To the extent the Court approves an award of attorneys’ fees or Service Award in an amount
less than the requested amount, the difference shall be added to the Settlement Fund to be used for
the benefit of the Date of Birth Settlement Class Members and added to the Claim Fund.
The application for attorneys’ fees, and any and all matters related thereto shall be
considered by the Court separately from the Court’s consideration of the fairness, reasonableness
and adequacy of the Settlement Agreement. The Named Plaintiff and Class Counsel agree that
this Settlement Agreement is not conditional on the Court’s approval of attorneys’ fees or the
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Service Award in the requested amount or in any amount whatsoever. The Court’s ruling on the
application or applications for such fees and award shall not operate to terminate or cancel the
Settlement Agreement.
Payment Schedule
Attorneys’ fees and costs, subject to Court approval, shall be paid in the amount approved
by the Court within five (5) days after the Funding Date. The Service Award, subject to Court
approval, shall be paid in the amount approved by the Court within the later of: (1) five (5) days
after the Funding Date; or (2) fourteen (14) days after receipt by Defendant and the Settlement
Administrator of the Named Plaintiff’s properly-completed W-9 form.

In addition, before

commencing distribution to the Date of Birth Settlement Class Members, the Settlement
Administrator shall determine the funds necessary to cover the costs of notice and administration
that the Settlement Administrator has already incurred, and reasonably expects to incur, in
completing the Date of Birth Settlement Class Notice Plan. The Settlement Administrator shall
submit that estimate to Class Counsel and Defendant’s counsel for approval. Once approved, the
Settlement Administrator should withhold the estimated amount from further distribution from the
Settlement Fund in order to cover costs of notice and administration. Each of these costs, expenses,
and distributions above should be borne in equal parts from the Automatic Payment Fund and the
Claims Fund.
Within thirty (30) days after the Funding Date, the Settlement Administrator shall mail
equal payments out of the Automatic Payment Fund to each Date of Birth Settlement Class
Member via U.S. mail to the last known address reflected in the Class List or the updated address
previously used during the Date of Birth Settlement Class Notice Plan set forth in Section 4.2.3.
The payment notices accompanying the payment check shall notify the recipients that the checks
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must be cashed within sixty (60) days from the date on enclosed check and that the enclosed check
shall not be valid after that date.
Any checks from the Automatic Payment Fund that are not cashed by the stale date
referenced above will be added to the Claims Fund. Within ninety days of the mailing of the
checks from the Automatic Payment Fund, the Settlement Administrator shall mail equal payments
out of the Claims Fund to each valid and timely claimant described in Section 4.3.2.2. The
payments will be mailed to the address listed on the Claim Form or, if no Claim Form was
submitted, to the last known address reflected in the Class List or the updated address previously
used during the Date of Birth Settlement Class Notice process set forth in Section 4.2.3. The
payment notices accompanying the payment check shall notify the recipients that the checks must
be cashed within sixty (60) days from the date on the enclosed check and that the enclosed check
shall not be valid after that date.
If any checks issued to Date of Birth Settlement Class Members from the Claims Fund
remain uncashed after the stale date referenced above – and the collective amount of those checks
allows for a second distribution of at least twenty-five dollars ($25) to any Date of Birth Settlement
Class Member, regardless of which fund that member claimed from – then the Settlement
Administrator shall distribute the funds associated with those uncashed checks, on a pro rata basis,
to those Date of Birth Settlement Class Members who cashed a check from any previous
distribution.
Any checks from the residual distribution in the immediately preceding paragraph that are
not cashed by the stale date referenced above, or funds remaining as a result of checks that were
undeliverable, or funds remaining because no residual distribution occurred, shall revert to the
Escrow Account. These remaining funds shall be paid to (and split between) the non-profit entities
Northern Virginia Family Services and United Way of Metropolitan Dallas, North Texas
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Affordable Housing Fund, toward both organizations’ housing programs, as a cy pres award. The
funds shall be distributed within fifteen (15) days of the final stale date referenced above.
ENTRY OF FINAL JUDGMENT AND ORDER
The Parties shall jointly seek entry by the Court of a Final Judgment and Order in the form
of Exhibit C hereto, which includes the following provisions (among others):
a)

granting final approval of this Settlement Agreement, and directing its

implementation pursuant to its terms and conditions;
b)

ruling on Class Counsel’s applications for attorneys’ fees, costs, and other

expenses;
c)

enjoining Defendant according to the specific terms as provided in Section 4.3.1;

d)

discharging and releasing the Released Parties, and each of them, from the Date of

Birth Settlement Class Released Claims, as provided in Section 4.4;
e)

permanently barring and enjoining all Date of Birth Settlement Class Members

from instituting, maintaining, or prosecuting, either directly or indirectly, any lawsuit that asserts
Date of Birth Settlement Class Released Claims;
f)

directing that the Litigation be dismissed with prejudice and without costs;

g)

stating pursuant to Federal Rules of Civil Procedure, Rule 54(b) that there is no just

reason for delay and directing that the Final Judgment and Order is a final, appealable order; and
h)

reserving to the Court continuing and exclusive jurisdiction over the Parties with

respect to the Settlement Agreement and the Final Judgment and Order as provided in Section 8.3.
TERMINATION
Defendant’s willingness to settle this Litigation on a class action basis and to agree to the
accompanying preliminary certification of the Date of Birth Settlement Class is dependent upon
achieving finality in this Litigation and the desire to avoid the expense of this and other litigation.
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Consequently, Defendant has the right to terminate this Settlement Agreement, declare it null and
void, and have no further obligations under this Settlement Agreement to the Named Plaintiff or
to members of the Date of Birth Settlement Class if any of the following conditions subsequent
occurs:
a)

the Parties fail to obtain and maintain Preliminary Approval consistent with the

provisions of this Settlement Agreement;
b)

more than 20 members of the Date of Birth Settlement Class opt out of the proposed

settlement;
c)

the Court fails to enter a Final Judgment and Order consistent with the provisions

of this Settlement Agreement;
d)

the settlement of the Date of Birth Settlement Class claims, or the Final Judgment

and Order, is not upheld on appeal, including review by the United States Supreme Court;
e)

the Named Plaintiff or Class Counsel commit a material breach of the Settlement

Agreement before entry of the Final Judgment and Order; or
f)

the Effective Date does not occur for any reason, including but not limited to the

entry of an order by any court that would require either material modification or termination of the
Settlement Agreement.
The failure of the Court or any appellate court to approve in full the request by Class
Counsel for attorneys’ fees, costs, and other expenses shall not be grounds for the Named Plaintiff,
the Date of Birth Settlement Class, or Class Counsel to cancel or terminate this Settlement
Agreement. The failure of the Court or any appellate court to approve in full the request of the
Named Plaintiff for his Service Award shall not be grounds for the Named Plaintiff, the Date of
Birth Settlement Class, or Class Counsel to cancel or terminate this Settlement Agreement.
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If the Settlement Agreement is not finally approved, is not upheld on appeal, or is otherwise
terminated for any reason, then the Date of Birth Settlement Class shall be decertified; the
Settlement Agreement and all negotiations, proceedings, and documents prepared, and statements
made in connection therewith, shall be without prejudice to any Party and shall not be deemed or
construed to be an admission or confession by any Party of any fact, matter, or proposition of law;
and all Parties shall stand in the same procedural position as if the Settlement Agreement had not
been negotiated, made, or filed with the Court.
MISCELLANEOUS PROVISIONS
8.1

Best Efforts to Obtain Court Approval

Named Plaintiff and Defendant, and the Parties’ counsel, agree to use their best efforts to
obtain Court approval of this Settlement Agreement, subject, however, to Defendant’s rights to
terminate the Settlement Agreement, as provided herein.
8.2

No Admission

This Settlement Agreement, whether or not it shall become final, and any and all
negotiations, communications, and discussions associated with it, shall not be:
a)

offered or received by or against any Party as evidence of, or be construed as or

deemed to be evidence of, any presumption, concession, or admission by a Party of the truth of
any fact alleged by Named Plaintiff or defense asserted by Defendant, of the validity of any claim
that has been or could have been asserted in the Litigation, or the deficiency of any defense that
has been or could have been asserted in the Litigation, or of any liability, negligence, fault, or
wrongdoing on the part of Named Plaintiff or Defendant;
b)

offered or received by or against Named Plaintiff or Defendant as a presumption,

concession, admission, or evidence of any violation of the FCRA or any state or common law
equivalent of the FCRA, or any state or federal statute, law, rule, or regulation or of any liability
27

Case 1:20-cv-00482-AJT-JFA Document 68-1 Filed 05/10/21 Page 30 of 61 PageID# 595

or wrongdoing by Defendant, or of the truth of any of the allegations in the Litigation, and evidence
thereof shall not be directly or indirectly admissible, in any way, (whether in the Litigation or in
any other action or proceeding), except for purposes of enforcing this Settlement Agreement and
the Final Judgment and Order including, without limitation, asserting as a defense the release and
waivers provided herein;
c)

offered or received by or against Named Plaintiff or Defendant as evidence of a

presumption, concession, or admission with respect to a decision by any court regarding the
certification of a class, or for purposes of proving any liability, negligence, fault, or wrongdoing,
or in any way referred to for any other reason as against Defendant, in any other civil, criminal, or
administrative action or proceeding, other than such proceedings as may be necessary to effectuate
the provisions of this Settlement Agreement; provided, however, that if this Settlement Agreement
is finally approved by the Court, then Named Plaintiff or Defendant may refer to it to enforce their
rights hereunder; or
d)

construed as an admission or concession by Named Plaintiff, the Date of Birth

Settlement Class, or Defendant that the consideration to be given hereunder represents the relief
that could or would have been obtained through trial in the Litigation.
8.3

Court’s Jurisdiction

The Court shall retain jurisdiction with respect to implementation and enforcement of the
terms of the Settlement Agreement. The Court also shall retain exclusive jurisdiction over any
determination of whether a subsequent suit is released by the Settlement Agreement.
8.4

Settlement Notices

Except for the Date of Birth Settlement Class Notice Plan, as provided for in Section 4.2
above, all other notices or formal communications under this Settlement Agreement shall be in
writing and shall be given, with a copy by email: (1) by hand delivery; (2) by registered or certified
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mail, return receipt requested, postage pre-paid; or (3) by overnight courier to counsel for the Party
to whom notice is directed at the following addresses:
For the Named Plaintiff and the Date of Birth Settlement Class:
Kristi Cahoon Kelly, Esq.
Andrew Guzzo, Esq.
Casey Nash, Esq.
KELLY GUZZO, PLC
3925 Chain Bridge Road, Suite 202
Fairfax, VA 22030
kkelly@kellyguzzo.com
For Defendant:
Ronald I. Raether, Jr., Esq.
TROUTMAN PEPPER HAMILTON SANDERS, LLP
5 Park Plaza, Suite 1400
Irvine, CA 92614
ron.raether@troutman.com
David Gettings, Esq.
TROUTMAN PEPPER HAMILTON SANDERS, LLP
222 Central Park Ave., Ste. 2000
Virginia Beach, VA 23462
dave.gettings@troutman.com
Counsel may designate a change of the person to receive notice or a change of address,
from time to time, by giving notice to all Parties in the manner described in this Section.
8.5

Confidentiality of Discovery Materials and Information

The Parties, their counsel, and any retained or consulting experts in this Litigation, agree
that they remain subject to the Court’s Stipulated Protective Order, as appropriate.
8.6

Complete Agreement

This Settlement Agreement is the entire, complete agreement of each and every term
agreed to by and among Named Plaintiff, the Date of Birth Settlement Class, and their counsel. In
entering into this Settlement Agreement, no Party has made or relied on any warranty or
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representation not specifically set forth herein. This Settlement Agreement shall not be modified
except by a writing executed by all the Parties.
The Parties have also reached a separate settlement agreement that pertains to Named
Plaintiff’s individual (non-class) claim against Defendant in Count III of the operative complaint
in the Litigation.
8.7

Headings for Convenience Only

The headings in this Settlement Agreement are for the convenience of the reader only and
shall not affect the meaning or interpretation of this Settlement Agreement.
8.8

Severability

In the event that any provision hereof becomes or is declared by a court of competent
jurisdiction to be illegal, unenforceable, or void, with the exception of release in Section 4.4, this
Agreement shall continue in full force and effect without said provision to the extent Defendant
does not exercise its right to terminate under Section 7.
8.9

No Party Is the Drafter

None of the Parties to this Settlement Agreement shall be considered to be the primary
drafter of this Settlement Agreement or any provision hereof for the purpose of any rule of
interpretation or construction that might cause any provision to be construed against the drafter.
8.10

Binding Effect

This Settlement Agreement shall be binding according to its terms upon, and inure to the
benefit of, the Named Plaintiff, the Date of Birth Settlement Class, the Defendant, the Released
Parties, and their respective successors and assigns.
8.11

Authorization to Enter Settlement Agreement

The individual signing this Settlement Agreement on behalf of the Defendant represents
that he or she is fully authorized by the Defendant to enter into, and to execute, this Settlement
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Agreement on its behalf. Class Counsel represent that they are fully authorized to conduct
settlement negotiations with counsel for Defendant on behalf of Named Plaintiff, and to enter into,
and to execute, this Settlement Agreement on behalf of the Date of Birth Settlement Class, subject
to Court approval pursuant to Federal Rules of Civil Procedure, Rule 23(e). The Named Plaintiff
enters into and executes this Settlement Agreement on behalf of himself, and as a representative
of and on behalf of the Date of Birth Settlement Class, subject to Court approval pursuant to
Federal Rules of Civil Procedure, Rule 23(e).
8.12

Execution in Counterparts

Named Plaintiff, Class Counsel, Defendant, and Defendant’s counsel may execute this
Settlement Agreement in counterparts, and the execution of counterparts shall have the same effect
as if all Parties had signed the same instrument. Facsimile, electronic and scanned signatures shall
be considered as valid signatures as of the date signed, although the original signature pages shall
thereafter be appended to the Settlement Agreement. This Settlement Agreement shall not be
deemed executed until signed by all Named Plaintiff, by all Class Counsel, and by counsel for and
representatives of Defendant.
Named Plaintiff:

Defendant

Terry Brown

RP On-Site, LLC
Name: David Monk
Title: EVP, CLO

Counsel for Named Plaintiff and Date of Counsel for Defendant
Birth Settlement Class:

________________________________
Kristi C. Kelly
Andrew Guzzo
Casey Nash
KELLY GUZZO, PLC

Ronald I. Raether, Jr.
TROUTMAN
PEPPER
SANDERS LLP
5 Park Plaza Ste 1400
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3925 Chain Bridge Road, Suite 202
Fairfax, VA 22030
Telephone: (703) 424-7576
Facsimile: (703) 591-0167

Irvine, CA 92614
Telephone: (949) 622-2722
Facsimile: (949) 622-2739
ronald.raether@troutman.com
David Gettings
222 Central Park Ave., Ste. 2000
Virginia Beach, VA 23462
Telephone: (804) 697-1254
Facsimile: (804) 698-6013
Dave.gettings@troutman.com

32

Case 1:20-cv-00482-AJT-JFA Document 68-1 Filed 05/10/21 Page 36 of 61 PageID# 601

EXHIBIT A

Case 1:20-cv-00482-AJT-JFA Document 68-1 Filed 05/10/21 Page 37 of 61 PageID# 602

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
Alexandria Division
TERRY BROWN,
Plaintiff,
v.

Civil Action No. 1:20-cv-00482-AJT-JFA

RP ON-SITE LLC,
Defendant.
[PROPOSED] CONSENT INJUNCTIVE RELIEF ORDER
On May 9, 2021, Defendant, RP On-Site LLC (“On-Site”) and Plaintiff Terry Brown
entered into a Settlement Agreement and Release. Pursuant to the Settlement and Release
Agreement, On-Site, without admitting any of the allegations in the Complaint, consents to the
entry of this Order:
1.

For the next five years, in instances where On-Site receives a full date of birth

from its vendor corresponding to a sex offender registry record, On-Site will agree to only match
that sex offender registry record based on an exact date of birth match to either the full date of
birth that On-Site receives from the application materials or the full date of birth pertaining to the
applicant that On-Site receives from other reliable data providers, which are currently credit
bureaus. However, where On-Site receives a full date of birth from a vendor corresponding to a
sex offender registry record, and the sex offender registry record includes an exact match on
month of birth and day of birth as described above, but the year of birth matches within plus or
minus one year, On-Site will not eliminate that sex offender registry record as a potential match
if there is also an exact match on last name, an exact match on first name, and either an exact
match on middle name or the middle name is blank.
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2.

For the next five years, On-Site will agree not to use addresses, names or dates of

birth obtained from Convergence to supplement identifying information obtained through the
application in its sex offender registry matching procedures.
3.

For the next five years, On-Site will agree to limit its reporting of sex offender

registry records on an applicant to those records that correspond to the sex offender registries in
the state where the property at issue is located, as well as states where the applicant is believed to
have a current or previous known address based on information from the application or reliable
data providers, which are currently the credit bureaus. If the property at issue, or addresses
believed to be associated with the applicant, are located in metropolitan areas with straddling
state boundaries, the states neighboring those metropolitan areas will also be included in the list
of applicable state sex offender registries. When processing addresses for use in the matching
procedure described in this paragraph, On-Site may use tools to ensure the addresses it ultimately
uses conform to expected standards. For example, and without limitation, these tools may
correct typos or other errors, i.e. spelling “Main” as “Mane,” that may occur when On-Site
receives an input address.
4.

Annually for the next five years, On-Site will agree to have any Senior Directors,

Vice Presidents, and Senior Vice Presidents who actively manage On-Site’s Screening Product
undergo additional Fair Credit Reporting Act compliance training that discusses On-Site’s
accuracy obligations related to the matching and reporting of sex offender registry records. This
training will be designed by either On-Site’s in-house legal department or an outside third-party,
at On-Site’s discretion.
5.

The injunctive relief discussed in Paragraph 1 through 3 above will take effect 90

days after the Court’s final approval of the settlement. The training discussed in Paragraph 4
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will first occur within one year of the Court’s final approval of the settlement and annually
thereafter.
6.

If, during the period of the injunctive relief above, On-Site believes that changes

have occurred in federal, state or local law, or through other applicable regulations or
administrative actions, that alter On-Site’s obligations with respect to the requirements under 15
U.S.C. § 1681e(b) as they pertain to sex offender registry record matching, On-Site is permitted
to modify the procedures discussed in Paragraphs 1 through 4 above in the manner it deems
necessary to maintain compliance with the law. At the time of the change, On-Site must provide
notice of the change to Class Counsel. If Class Counsel, acting in good faith, disagrees that the
change is consistent with changes in the applicable law, they shall provide On-Site with written
notice of any objections to the proposed change, and the reasons for the same, within fifteen (15)
days of On-Site’s communication notifying Class Counsel of the change. Thereafter, if On-Site
and Class Counsel cannot reach agreement on the proposed change, On-Site must petition the
Court for approval of the proposed change. Further, the Parties agree to set the petition for a
hearing pursuant to the Court’s expedited procedures for hearings.
IT IS SO ORDERED
ENTERED this ____ day of ___________, 2021.

United States District/Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division
TERRY BROWN, on behalf of himself and :
all similarly situated individuals,
:
:
Plaintiff,
:
:
v.
:
:
RP ON-SITE, LLC,
:
:
Defendant.
:

Civil Action No. 1:20-cv-482-AJT-JFA

FINAL APPROVAL ORDER
This matter, having come before the Court on Plaintiff’s Motion for Final Approval of
the proposed class action settlement with Defendant, RP On-Site, LLC; the Court having
considered all papers filed and arguments made with respect to the settlement, and having
preliminarily certified, by Order entered _______________, 2021 a “Date of Birth Settlement
Class,” and the Court, being fully advised finds that:
1.

On _____________, the Court held a Final Approval Hearing, at which time the

parties were afforded the opportunity to be heard in support of or in opposition to the
settlement. The Court received _______ objections regarding the settlement.
2.

Certification for settlement purposes of the Date of Birth Settlement Class, as

defined by the Settlement Agreement proposed by the Parties in this case (Dkt. No. __), is
appropriate pursuant to Federal Rules of Civil Procedure 23(a) and 23(b).
3.

Notice to the Date of Birth Settlement Class required by Rule 23(e) of the Federal

Rules of Civil Procedure has been provided in accordance with the Court’s Preliminary
Approval Order. Such Notice has been given in an adequate and sufficient manner; constitutes
the best notice practicable under the circumstances, including the dissemination of individual
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notice to all members who can be identified through reasonable effort; and satisfies Rule 23(e)
and due process.
4.

The Defendant has timely filed notification of this settlement with the appropriate

officials pursuant to the Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. § 1715. The
Court has reviewed such notification and accompanying materials, and finds that the
Defendant’s notification complies fully with the applicable requirements of CAFA.
5.

The Settlement Agreement was arrived at as a result of arm’s-length negotiations

conducted in good faith by counsel for the parties and is supported by the parties.
6.

The settlement, as set forth in the Settlement Agreement is fair, reasonable, and

adequate to the members of the Date of Birth Settlement Class in light of the complexity,
expense and duration of litigation and the risks involved in establishing liability, damages and
in maintaining the class action through trial and appeal. In connection with its approval, the
Court has considered the factors enumerated in Rule 23(e)(2) and finds they counsel in favor of
approval.
7.

The relief provided under the settlement constitutes fair value given in exchange

for the release of claims.
8.

The persons listed on Exhibit 1 hereto have validly excluded themselves from the

Date of Birth Settlement Class in accordance with the provisions of the Settlement Agreement
and Preliminary Approval Order.
9.

The parties and each Date of Birth Settlement Class Member have irrevocably

submitted to the jurisdiction of this Court for any suit, action, proceeding, or dispute arising out
of the Settlement Agreement.
10.

It is in the best interests of the parties and the Date of Birth Settlement Class

Members and consistent with principles of judicial economy that any dispute between any Date
2
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of Birth Settlement Class Member (including any dispute as to whether any person is a Date of
Birth Settlement Class Member) and any Released Party which, in any way, relates to the
applicability or scope of the Settlement Agreement or the Final Judgment and Order should be
presented exclusively to this Court for resolution by this Court.
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT:
10.

The Court incorporates the preceding paragraphs of its Order, as if each

paragraph was set forth below.
11.

This action is a class action against Defendant, RP On-Site, LLC, on behalf of a

class of consumers that has been defined as follows:
Date of Birth Settlement Class: All persons residing in the United States of
America (including its territories and Puerto Rico) who, from September 1, 2017
through February 10, 2021, were the subject of a report sold by Defendant that
included a record from a sex offender registry where, after further review, the date
of birth of the individual in the sex offender registry differed from the date of
birth of the applicant who was the subject of the report.
11.

The Settlement Agreement submitted by the parties for the Date of Birth

Settlement Class is finally approved pursuant to Rule 23(e) of the Federal Rules of Civil
Procedure as fair, reasonable, and adequate and in the best interests of the Date of Birth
Settlement Class. The Settlement Agreement shall therefore be deemed incorporated herein and
the proposed settlement is finally approved and shall be consummated in accordance with the
terms and provisions thereof, except as amended or clarified by any subsequent order issued by
this Court.
12.

The Court overrules the objections to the settlement. After carefully considering

each objection, the Court concludes that none of the objections create questions as to whether
the settlement is fair, reasonable, and adequate.

3
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13.

This action is hereby dismissed on the merits, in its entirety, with prejudice and

without costs.
13.

As agreed by the parties in the Settlement Agreement, upon the Effective Date,

the Released Parties shall be released and discharged in accordance with the Settlement
Agreement. The Named Plaintiff also releases the Released Parties in accordance with the
Settlement Agreement.
14.

As agreed by the parties in the Settlement Agreement, upon the Effective Date,

each Date of Birth Settlement Class Member is enjoined and permanently barred from
instituting, maintaining, or prosecuting, either directly or indirectly, any lawsuit that asserts
Date of Birth Settlement Class Released Claims.
15.

Without affecting the finality of this judgment, the Court hereby reserves and

retains jurisdiction over this settlement, including the administration and consummation of the
settlement.

In addition, without affecting the finality of this judgment, the Court retains

exclusive jurisdiction over Defendant and each member of the Date of Birth Settlement Class
for any suit, action, proceeding or dispute arising out of or relating to this Order, the Settlement
Agreement or the applicability of the Settlement Agreement. Without limiting the generality of
the foregoing, any dispute concerning the Settlement Agreement, including, but not limited to,
any suit, action, arbitration or other proceeding by a Date of Birth Settlement Class member in
which the provisions of the Settlement Agreement are asserted as a defense in whole or in part
to any claim or cause of action or otherwise raised as an objection, shall constitute a suit, action
or proceeding arising out of or relating to this Order. Solely for purposes of such suit, action or
proceeding, to the fullest extent possible under applicable law, the parties hereto and all Date of
Birth Settlement Class Members are hereby deemed to have irrevocably waived and agreed not
to assert, by way of motion, as a defense or otherwise, any claim or objection that they are not
4
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subject to the jurisdiction of this Court, or that this Court is, in any way, an improper venue or
an inconvenient forum.
16.

Upon consideration of Class Counsel’s application for fees and costs and other

expenses, the Court awards $XXX,XXX as reasonable attorneys’ fees and reimbursement for
reasonable out-of-pocket expenses, which shall be paid from the Settlement Fund.
17.

Upon consideration of the application for an individual settlement and service

award, the Named Plaintiff, Terry Brown, is awarded the sum of five thousand dollars ($5,000),
to be paid from the Settlement Fund, for the service he has performed for and on behalf of the
Date of Birth Settlement Class.
18.

Neither this Final Judgment and Order, nor the Settlement Agreement, shall be

construed or used as an admission or concession by or against the Defendant or any of the
Released Parties of any fault, omission, liability, or wrongdoing, or the validity of any of the
Date of Birth Settlement Released Claims. This Final Judgment and Order is not a finding of
the validity or invalidity of any claims in this lawsuit or a determination of any wrongdoing by
the Defendant or any of the Released Parties. The final approval of the Settlement Agreement
does not constitute any opinion, position, or determination of this Court, one way or the other,
as to the merits of the claims and defenses of Plaintiff, the Date of Birth Settlement Class
Members, or the Defendant.
19.

The Court finds, pursuant to Rule 54(b) of the Federal Rules of Civil Procedure,

that there is no just reason for delay, and directs the Clerk to enter final judgment.
BY THE COURT:
____________________________________
HONORABLE ANTHONY J. TRENGA
UNITED STATES DISTRICT JUDGE
Dated: ____________________
5
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UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF VIRGINIA

A proposed class action settlement may affect your rights.
A federal court authorized this notice. This is not a solicitation from a lawyer. You are not being sued.


There is a proposed settlement in a class action lawsuit entitled Terry Brown v. RP On-Site, LLC,
No. 1:20-cv-482, which claims that RP On-Site, LLC (“On-Site”) violated the Fair Credit
Reporting Act (“FCRA”). The plaintiff alleges claims on behalf of a “Date of Birth Class,”
asserting that On-Site willfully violated the FCRA by using matching criteria that allowed sex
offender registry data to be included on tenant screening reports, even though the dates of birth
associated with the sex offenders did not ultimately match the applicant’s date of birth. On-Site
denies plaintiff’s allegations and denies that On-Site is liable to plaintiff or any of the putative
settlement class members.



If you do not opt-out of the proposed settlement, you will receive a cash payment. You also
have the right to submit a claim form for an additional payment if your housing application
was denied or delayed due to the inclusion of sex offender data on an On-Site report. Whether
you act or not, your legal rights are affected by the proposed settlement. Your rights and
options – and the deadlines to exercise them – are explained in this notice. Please read this
notice carefully in its entirety.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS PROPOSED SETTLEMENT
Your Rights and Options

What to Do

Deadlines to Do It

Object to the Settlement

Write to the Court about why you do not
like the proposed settlement; for more
information regarding objecting, please
read Section 10 below.

Postmarked on or before
______ ___, 2021

Opt out of the Settlement

Write to the Settlement Administrator
stating that you do not wish to participate
in the proposed settlement. See Section 7
below. If you validly opt out, you will not
receive any monetary payments from the
settlement.

Postmarked on or before
______ ___, 2021

Submit a Claim Form

Submit a form to the Settlement
Administrator for an additional payment
from the settlement; for more information,
please read Section 5 below.

Postmarked on or before
______ ___, 2021

Do Nothing

You are not required to take any action to
receive the benefits of the proposed
settlement. If the proposed settlement is
finally approved and you do not opt out,
then you will be bound by the Court's final

None

Questions – call toll-free 1-800-000-0000 or visit www._____________.com
Para una notificacion en Espanol, llamar o visitar nuestro sitio web
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judgment and the release of claims in the
Settlement Agreement.
1.

Does this Notice apply to me?

If, from September 1, 2017 to February 10, 2021, you were the subject of a report sold by On-Site that
included a record from a sex offender registry where the date of birth of the individual in the sex offender
registry did not ultimately match your date of birth, then you are included in this settlement as a “Date of
Birth Settlement Class Member.” Records from On-Site and certain jurisdictions reflect that the sex
offender data reported on your report met those criteria.
This notice informs you about the proposed settlement and your rights. Before any final judgment is
entered, the Court will have a hearing to decide whether to approve the proposed settlement. The proposed
settlement will be only finally approved after any objections or appeals are resolved. If the proposed
settlement is finally approved, then you will benefit from the relief provided by the proposed settlement.
Once the proposed settlement is final, you will also be bound by the release and other provisions of the
proposed settlement.
This notice is only a summary of the proposed settlement. More details about the proposed settlement, the
date when appeals are no longer allowed and the settlement is final, deadlines for certain actions, and your
options are available in a longer document called the Settlement Agreement. You can get a copy of the
Settlement Agreement by visiting www.______________.com.
The class action lawsuit is known as Terry Brown v. RP On-Site, LLC, No. 1:20-cv-482, and is pending in
the United States District Court for the Eastern District of Virginia, with Judge Anthony Trenga presiding.
The individual who sued is called the Plaintiff; the company that he sued is called the Defendant. The
Plaintiff is Terry Brown. The Defendant is RP On-Site, LLC.
2.

What is this lawsuit about?

The lawsuit alleges that On-Site willfully violated the FCRA by using matching criteria that allowed sex
offender registry data to be included on tenant screening reports, even though the dates of birth associated
with the sex offenders did not ultimately match the applicant’s date of birth. On-Site denies plaintiff’s
allegations and denies that On-Site is liable to plaintiff or any of the putative settlement class members.
On-Site has asserted many defenses, including the fact that full dates of birth are not publicly-available
from many state sex offender registries. The Court has not decided whether either side is right or wrong.
Instead, both sides agreed to the settlement to resolve the case and provide benefits to the class.
The Named Plaintiff here, Terry Brown, filed this case as a proposed class action. When the parties reached
this proposed settlement, the Court had not decided whether the case could be a class action. As part of the
proposed settlement, the Court certified a tentative class action for settlement purposes only, under Rule
23(b)(3). If the proposed settlement is not finally approved, then the Court may later determine if the case
may proceed as a class action.
3.

How do I know if I am part of the proposed settlement?
Questions -- call toll-free 1-800-000-0000 or visit www.______________.com
Para una notificacion en Espanol, llamar o visitar nuestro sitio web
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The Court has decided that everyone who fits the following description is a Date of Birth Settlement Class
Member:
All persons residing in the United States of America (including its territories and Puerto
Rico) who, from September 1, 2017 through February 10, 2021, were the subject of a report
sold by Defendant that included a record from a sex offender registry where, after further
review, the date of birth of the individual in the sex offender registry differed from the date
of birth of the applicant who was the subject of the report.
Because you have received this notice, you have been identified as a class member based on the business
records maintained by On-Site.
4.

What benefits does the proposed settlement provide?

The proposed settlement benefits include both monetary and injunctive relief. An injunction occurs when
a court orders a person to do or not to do something. In particular, the settlement provides for the following
benefits. The settlement establishes two Settlement Funds for payments to class members.
The first fund, the “Automatic Payment Fund” will contain $1,050,000 and shall be automatically divided
between all Date of Birth Settlement Class Members. Your estimated payment would be $_______.
The second fund, the “Claims Fund” will contain at least $1,050,000. A Date of Birth Settlement Class
Member can receive a payment from the Claims Fund in one of two ways. First, any Date of Birth
Settlement Class Member identified under Section 4.2.1 of the Settlement Agreement, who disputed to OnSite the inclusion of sex offender data on a report during the class period pursuant to the FCRA’s dispute
provisions, which resulted in On-Site removing the sex offender data at issue, will be deemed to have
submitted a timely and valid claim for payment, without the need to submit a separate Claim Form. Second,
each Date of Birth Settlement Class Member who provides proof that he or she was delayed in obtaining
or denied a housing opportunity as a result of On-Site’s inclusion of sex offender data on a report during
the class period can submit a Claim Form for payment by signing the attached claim form attesting that
their housing application was delayed or denied due to On-Site’s inclusion of sex offender data on a report
during the class period.
The proposed Settlement also provides that On-Site will agree to make change to its practice, which are
described in the Consent Injunctive Relief Order that is available on the settlement website.
No class members will have to pay or buy anything to benefit from the relief provided by the
Settlement Agreement.
5.

How do I submit a claim form for payment from the Claims Fund?

If your housing application was delayed or denied due to On-Site’s inclusion of sex offender data on a
report during the class period, please complete the attached claim form and mail it to _____________ at
_____________. Your claim form must be postmarked by ______________. You may also submit a claim
form at the settlement website, ____________.
Questions -- call toll-free 1-800-000-0000 or visit www.______________.com
Para una notificacion en Espanol, llamar o visitar nuestro sitio web
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6.

How does the proposed settlement affect my rights?

In general terms, if the proposed settlement is finally approved by the Court, then you will be giving up the
right to file a lawsuit against On-Site or its related companies for certain claims regarding the inclusion or
accuracy of sex offender data. Specifically, you will be giving up the right to bring any claims resulting
from, arising out of, or regarding the inclusion of sex offender data, or the accuracy of sex offender data, in
reports published by On-Site during the class period. You will be giving up all such claims whether or not
you know about them.
The precise terms of the dismissal and release are explained in the Settlement Agreement, which you
can view on the settlement website, www.____________.com.
The Court’s order will apply to you even if you object to the settlement or have any other claim, lawsuit,
or proceeding pending against the On-Site. If you have any questions about the release, then you should
visit www.______________.com for more information or consult with a lawyer. See Section 8 below for
more information regarding your options in seeking legal advice concerning the settlement.
7.

Can I choose not to be in the proposed settlement?

Yes. You have the opportunity to opt out of the Settlement by submitting a written Request for Exclusion
to __________________ at ____________________, postmarked no later than thirty (30) days before the
Final Approval Hearing in this action. To be valid, a Request for Exclusion must be personally signed and
must include: (i) your name, address and telephone number; (ii) and a statement substantially to the effect
that: “I request to be excluded from the File Disclosure Settlement Class in Terry Brown v. RP On-Site,
LLC, No. 1:20-cv-482-AJT-JFA, United States District Court, Eastern District of Virginia.”
Notwithstanding the foregoing, no person within the Date of Birth Settlement Class may submit a Request
for Exclusion for any other person in the Date of Birth Settlement Class.
If you timely submit a valid Request for Exclusion, you will exclude yourself from the settlement class and
will not be bound by further orders or judgments in the Litigation, subject to Court approval. You will
preserve your ability to independently pursue, at your own expense, any individual, non-class, nonrepresentative claims that you claim to have against On-Site. No person who has opted out of the settlement
may object to any part of the Settlement Agreement.
8.

Do I have a lawyer in this case?

Yes. The Court approved the following individuals to represent you and other Class Members:


Kristi Kelly, Andrew Guzzo, and Casey Nash of Kelly Guzzo, PLC at 3925 Chain Bridge Road,
Suite 202, Fairfax, Virginia 22030. Telephone: (703) 424-7570.

The Court has appointed these lawyers as Class Counsel. You will not be charged for these lawyers. You
may hire your own attorney, if you so choose, but you will be personally responsible for your attorney’s
fees and expenses.
Questions -- call toll-free 1-800-000-0000 or visit www.______________.com
Para una notificacion en Espanol, llamar o visitar nuestro sitio web
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9.

How will the lawyers be paid? What will the Class Representatives receive?

The attorneys representing the class have handled this case on a contingency basis. To date, they have not
been paid anything for their work. Class Counsel will request that the Court award attorneys’ fees and
expenses for the time and effort they have spent on this case. The amount that will be requested by Class
Counsel will be $695,000, and a Named Plaintiff service award for the Named Plaintiff of up to $5,000.
Any approved amount of attorneys’ fees and expenses or Named Plaintiff service awards will be paid from
the settlement fund, and no Class Member will owe or pay anything directly for the attorneys’ fees and
expenses of Class Counsel.
10.

How do I tell the Court if I do not agree with the proposed settlement?

If you are a Date of Birth Settlement Class Member, then you can object to the proposed settlement if you
do not like any part of it. You can give reasons why you think the Court should not approve it. The Court
will consider your views.
To object to this Settlement Agreement, you must file your objection in writing with the Clerk of Court no
later than thirty (30) days prior to the final approval hearing. You must also provide a copy of your objection
to the Settlement Administrator (Continental DataLogix, identified above). The objection must include the
following: (1) your full name, address and current telephone number; (2) the name and telephone number
of your counsel, if you are represented by an attorney and if counsel intends to submit a request for fees,
and all factual and legal support for that request; (3) all objections and the basis for any such objections
stated with specificity, including a statement as to whether the objection applies only to the objector, to a
specific subset of the class, or to the entire class; (4) the identity of any witnesses you may call to testify;
(5) a listing of all exhibits you intend to introduce into evidence at the Final Approval Hearing, if any, as
well as true and correct of copies of all exhibits; and (6) a statement of whether you intend to appear at the
Final Approval Hearing, either with or without counsel. If you fail to timely file and serve a written
objection, you shall not be permitted to object to the approval of the Settlement or Settlement Agreement
and shall be foreclosed from seeking any review of the settlement or the terms of the Settlement Agreement
by appeal or other means.
You will not be permitted to object to the settlement or the Settlement Agreement if you decide to exclude
yourself from the Settlement.
11.

When and where will the Court decide whether to finally approve the proposed settlement?

The Court will hold a final approval hearing on ______ __, 2021, at ____ _.m., before the Hon. Anthony
Trenga, in the United States District Court for the Eastern District of Virginia in Alexandria, Virginia.
At this hearing, the Court will consider whether the proposed settlement is fair, reasonable, and adequate.
The Court will consider all timely and proper objections. You do not have to attend the hearing.
The Court may also decide how much to award Class Counsel and the Named Plaintiff. After the hearing,
the Court will decide whether to finally approve the proposed settlement.
Questions -- call toll-free 1-800-000-0000 or visit www.______________.com
Para una notificacion en Espanol, llamar o visitar nuestro sitio web
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The Court may change the date of the final approval hearing without further notice to the Class. You should
check the website, www.___________.com, after _______ __, 2021 to check on the hearing date, the courtapproval process, and the Effective Date.
12.

How do I get more information?

This notice is only a summary of the proposed settlement. More details about the proposed settlement, the
date when appeals are no longer allowed and the settlement is final, deadlines for certain actions, and your
options are available in a longer document called the Settlement Agreement. You can get a copy of the
Settlement Agreement by visiting www._____________.com. The website also contains answers to
common questions about the proposed settlement. In addition, some of the key documents in the case will
be posted on the website. You can also write or call Class Counsel at the contact information listed above.

Questions -- call toll-free 1-800-000-0000 or visit www.______________.com
Para una notificacion en Espanol, llamar o visitar nuestro sitio web
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division
TERRY BROWN, on behalf of himself and :
all similarly situated individuals,
:
:
Plaintiff,
:
:
v.
:
:
RP ON-SITE, LLC,
:
:
Defendant.
:

Civil Action No. 1:20-cv-482-AJT-JFA

ORDER PRELIMINARILY APPROVING SETTLEMENT
AND DIRECTING NOTICE TO CLASS
The Court, having reviewed the Settlement Agreement entered by the parties, hereby
Orders that:
1.

The Court has considered the proposed settlement of the claim asserted under the

Fair Credit Reporting Act (“FCRA”) by a class of consumers defined as follows (the “Date of
Birth Settlement Class”):
All persons residing in the United States of America (including its territories and
Puerto Rico) who, from September 1, 2017 through February 10, 2021, were the
subject of a report sold by Defendant that included a record from a sex offender
registry where, after further review, the date of birth of the individual in the sex
offender registry differed from the date of birth of the applicant who was the subject
of the report.
2.

The Settlement Agreement entered between the parties as of May 9, 2021 (Dkt.

No. __), appears, upon preliminary review, to be fair, reasonable, and adequate to the Date of
Birth Settlement Class. Accordingly, for settlement purposes only, the proposed settlement is
preliminarily approved, pending a Final Approval Hearing, as provided for herein.
3.

The prerequisites to a class action under Fed. R. Civ. P. 23(a) have been

preliminarily satisfied, for settlement purposes only, in that:
115667210
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(a)

The Date of Birth Settlement Class consists of approximately 1,200

(b)

the claims of the Named Plaintiff are typical of those of the other members

members;

of the Date of Birth Settlement Class;
(c)

there are questions of fact and law that are common to all members of the

Date of Birth Settlement Class; and
(d)

the Named Plaintiff will fairly and adequately protect the interests of the

Date of Birth Settlement Class and has retained Class Counsel experienced in consumer class
action litigation who have and will continue to adequately represent the Date of Birth Settlement
Class.
4.

For settlement purposes only, the Court finds that this action is preliminarily

maintainable as a class action under Fed. R. Civ. P. 23(b)(3) because: (1) a class action is a fair
and efficient adjudication of this controversy; and (2) questions of fact and law common to the
members of the Date of Birth Settlement Class predominate over any questions affecting only
individual members.
5.

If the Settlement Agreement is not finally approved, is not upheld on appeal, or is

otherwise terminated for any reason, then the Date of Birth Settlement Class shall be decertified;
the Settlement Agreement and all negotiations, proceedings, and documents prepared, and
statements made in connection therewith, shall be without prejudice to any Party and shall not be
deemed or construed to be an admission or confession by any Party of any fact, matter, or
proposition of law; and all Parties shall stand in the same procedural position as if the Settlement
Agreement had not been negotiated, made, or filed with the Court.
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6.

The Court appoints Terry Brown as the class representative. The Court also

appoints Kristi Kelly, Andrew Guzzo, and Casey Nash of Kelly Guzzo, PLC as counsel for the
Class (“Class Counsel”).
7.

The Court appoints Continental DataLogix, LLC as the Settlement Administrator.

8.

The Court will hold a Final Approval Hearing pursuant to Fed. R. Civ. P. 23(e) on

_______________, 2021 (at least 120 days after entry of Preliminary Approval Order) at the
United States District Court, Eastern District of Virginia, at 401 Courthouse Square
Alexandria, VA 22314, at _____.m. for the following purposes:
(a)

To determine whether the proposed settlement is fair, reasonable, and

adequate and should be granted final approval by the Court;
(b)

To determine whether a final judgment should be entered dismissing the

claims of the Date of Birth Settlement Class with prejudice, as required by the Settlement
Agreement;
(c)

To consider the application of Class Counsel for an award of attorney’s fees,

costs, and expenses, and for a service award to the class representative; and

9.

(d)

To rule upon other such matters as the Court may deem appropriate.

(a)

As is provided in Section 4.2.1 of the Settlement Agreement, Class Counsel

and Defendant shall provide a Class List of the Date of Birth Settlement Class Members to the
Settlement Administrator, who shall send the agreed upon Notices to the Date of Birth Settlement
Class Members in accordance with the Date of Birth Settlement Class Notice Plan set forth in the
Settlement Agreement no later than _______. The Court also approves the parties’ Notice, which
is attached to the Settlement Agreement as Exhibit C. To the extent the parties or Settlement
Administrator determine that ministerial changes to the Notice are necessary before disseminating

3
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it to the Date of Birth Settlement Class Members, they may make such changes without further
application to the Court.
(b)

Not later than forty-five (45) days before the Final Approval Hearing, the

Settlement Administrator will cause a declaration to be filed with the Court that the Notice
described above was given as required herein.
10.

The Court finds this manner of giving notice fully satisfies the requirements of

Fed. R. Civ. P. 23 and due process, constitutes the best notice practicable under the circumstances,
including its use of individual notice to all members who can be identified through reasonable
effort, and shall constitute due and sufficient notice to all persons entitled thereto.
11.

If a Date of Birth Settlement Class Member chooses to opt-out of the class, such

class member is required to submit a request for exclusion to the Settlement Administrator, postmarked on or before the date specified in the Notice, which shall be no later than thirty (30) days
before the date of the Final Approval Hearing. The request for exclusion must include the items
identified in the Settlement Agreement pertaining to requests for exclusion. A Date of Birth Class
Member who submits a valid request for exclusion using the procedure identified above shall be
excluded from the class for any and all purposes. No later than fourteen (14) days prior to the
Final Approval Hearing, the Settlement Administrator shall prepare a declaration listing all of the
valid opt-outs received and shall provide the declaration and list to Class Counsel and Defendant’s
counsel, with Class Counsel then reporting the names appearing on this list to the Court before the
Final Approval Hearing.
12.

A Date of Birth Settlement Class Member who does not file a timely request for

exclusion shall be bound by all subsequent proceedings, orders, and judgments in this action.

4
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13.

(a) Any Date of Birth Settlement Class Member who wishes to be heard orally at

the Final Approval Hearing, and/or who wishes for any objection to be considered, must file a
written notice of objection to be filed with the Court no later than thirty (30) days prior to the
Final Approval Hearing. The notice of objection shall be sent by First Class United States Mail
to the Settlement Administrator and the Clerk of the Court.
(b)

The objection must include the following: (1) the Date of Birth Settlement

Class Member’s full name, address and current telephone number; (2) if the individual is
represented by counsel, the name and telephone number of counsel, if counsel intends to submit
a request for fees, and all factual and legal support for that request; (3) all objections and the basis
for any such objections stated with specificity, including a statement as to whether the objection
applies only to the objector, to a specific subset of the class, or to the entire class; (4) the identity
of any witnesses the objector may call to testify; (5) a listing of all exhibits the objector intends
to introduce into evidence at the Final Approval Hearing, if any, as well as true and correct of
copies of such exhibits; and, (6) a statement of whether the objector intends to appear at the Final
Approval Hearing, either with or without counsel. Any Date of Birth Settlement Class Member
who fails to timely file and serve a written objection pursuant to the terms of this paragraph shall
not be permitted to object to the approval of the settlement or the Settlement Agreement and shall
be foreclosed from seeking any review of the settlement or the terms of the Settlement Agreement
by appeal or other means.
14.

All briefs, memoranda, petitions and affidavits to be filed in support of an

individual award to the Named Plaintiff and in support in support of Class Counsel’s application
for fees, costs and expenses, shall be filed not later than forty-five (45) days before the Final
Approval Hearing. All other briefs, memoranda, petitions and affidavits that Class Counsel
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intends to file in support of final approval shall be filed not later than twenty-one (21) days before
the Final Approval Hearing.
14.

Neither this Preliminary Approval Order, nor the Settlement Agreement, shall be

construed or used as an admission or concession by or against the Defendant or any of the
Released Parties of any fault, omission, liability, or wrongdoing, or the validity of any of the Date
of Birth Settlement Released Claims. This Preliminary Approval Order is not a finding of the
validity or invalidity of any claims in this lawsuit or a determination of any wrongdoing by the
Defendant or any of the Released Parties. The preliminary approval of the Settlement Agreement
does not constitute any opinion, position, or determination of this Court, one way or the other, as
to the merits of the claims and defenses of Plaintiff, the Date of Birth Settlement Class Members,
or the Defendant.
15.

The Court retains exclusive jurisdiction over this action to consider all further

matters arising out of or connected with the Settlement Agreement.

BY THE COURT:

____________________________________
HONORABLE ANTHONY J. TRENGA
UNITED STATES DISTRICT JUDGE
Dated: ____________________
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DO NOT ADDRESS ANY QUESTIONS ABOUT THE SETTLEMENT OR THE LITIGATION TO
THE CLERK OF THE COURT OR THE JUDGE. THEY ARE NOT PERMITTED TO ANSWER
YOUR QUESTIONS.

Name
Address Line 1
Address Line 2
City, State, Zip Code

Unique Claim Number: #####

COMPLETE THIS FORM TO OBTAIN A CASH PAYMENT
Instructions:
1. Verify that your name and address information is correct. Add your telephone
number and email address (if available).
2. To claim an additional cash payment, review the statement in Section II.
3. If the statement in Section II is accurate, sign to verify that the information you are
supplying is accurate to the best of your knowledge, information, and belief.

THE DEADLINE TO SUBMIT A CLAIM IS: _____________
Section I: Please update your contact information if the information above is incorrect.
Name: ____________________________________________________________________
Mailing Address: ___________________________________________________________
Telephone: ______________________ Email: ___________________________________
Section II: Claim for Additional Cash Payment
I am not a sex offender. I was delayed or denied housing as a result of On-Site’s inclusion
of sex offender data on a report during the class period. By signing your name, you are
attesting to the truthfulness of this statement under the penalty of perjury.
____________________________
Signature

_____________________________
Printed Name

Questions – call toll-free 1-800-000-0000 or visit www._____________.com
Para una notificacion en Espanol, llamar o visitar nuestro sitio web
115667218
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division
TERRY BROWN, on behalf of himself and :
all similarly situated individuals,
:
:
Plaintiff,
:
:
v.
:
:
RP ON-SITE, LLC,
:
:
Defendant.
:

Civil Action No. 1:20-cv-482-AJT-JFA

DECLARATION OF KRISTI C. KELLY
I, Kristi C. Kelly declare:
1.

My name is Kristi C. Kelly. I am over 21 years of age, of sound mind, capable of

executing this declaration, and have personal knowledge of the facts stated herein, and they are all
true and correct.
2.

I am one of the attorneys working on behalf of the Plaintiff in the above-styled

litigation, and I am a founder and a partner of Kelly Guzzo, PLC, a law firm located at 3925 Chain
Bridge Road, Suite 202, Fairfax, Virginia 22030. Prior to January 15, 2014, I was an attorney and
equity partner at Surovell Isaacs Petersen & Levy, PLC, a nineteen-attorney law firm with offices
in Fairfax, Virginia. My primary office was 4010 University Drive, Suite 200, Fairfax, Virginia
22030. I also worked for Legal Services of Northern Virginia focusing exclusively on housing and
consumer law for approximately three years prior to Surovell Isaacs Petersen & Levy, PLC.
3.

Since 2006, I have been and presently am a member in good standing of the Bar of

the highest court of the State of Virginia, where I regularly practice law. Since 2007, I have been
and presently am a member in good standing of the Bar of the highest courts of the District of
Columbia and since 2014 of Maryland. I am also admitted in the United States District Courts for
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the District of Columbia and Maryland.
4.

My law firm is committed to representing the most vulnerable – and often

overlooked – consumers. We work with various legal aid organizations to help identify areas of
need, where our firm can “step up” and meet those need through class action litigation or pro bono
work. Many of these cases include seeking remedies for credit reporting errors or lending abuses.
Kelly Guzzo was the co-recipient of the 2019 Frankie Muse Freeman Organizational Pro Bono
Award by the Virginia State Bar Association.
5.

I have taught numerous Continuing Legal Education programs for other attorneys

in the areas of consumer law, including mortgage servicing abuses, landlord tenant defense,
dealing with debt collectors, credit reporting, defenses to foreclosure, discovery in federal court,
resolving cases, and internet lending for various legal aid organizations, state and local bar
associations, National Consumer Law Center, Consumer Federation of America, National Council
of Higher Education and National Association of Consumer Advocates at its various conferences.
I was also recently asked to be a panelist for the Consumer Financial Protection Bureau and Federal
Trade Commission on the issue of credit reporting.
6.

My peers have recognized me as a Super Lawyer and Rising Star consistently for

the past eight years. Additionally, I was selected to be a member of the Virginia Lawyers Weekly
“Leader in the Law,” class of 2014 and Influential Women in the Law, class of 2020. I serve on
the Board of Directors for the Legal Aid Justice Center and Virginia Poverty Law Center. I am a
former State Chair for Virginia of the National Association of Consumer Advocates and am
currently a member of the Partners’ Council for the National Consumer Law Center and Board of
Directors of the National Association of Consumer Advocates.
7.

I have also been appointed to the Merit Selection Panel for recommendation for the
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Magistrate Judge by the United States District Court Eastern District of Virginia, Richmond
Division.
8.

I have significant experience representing consumers in litigation under the Federal

Consumer Credit Protection Act, 15 U.S.C. § 1601, et seq., and in particular the Fair Credit
Reporting Act, 15 U.S.C. § 1681, et seq., the Equal Credit Opportunity Act, 15 U.S.C. § 1691, et
seq., the Real Estate Settlement Procedures Act, 12 U.S.C. § 2605, et seq., and the Fair Debt
Collection Practices Act, 15 U.S.C. § 1692, et seq.
9.

My firm has litigated hundreds of consumer protection lawsuits in courts across the

country. Several courts have recognized Kelly Guzzo’s skill in the consumer protection arena. See,
e.g., Final Approval Hr’g Trans., Campos-Carranza v. Credit Plus, Inc., Case No. 16-cv-120, at
5:3-7 (LMB/MSN) (E.D. Va. Feb. 17, 2017) (“I think this is an extremely, as I say, extremely fair,
reasonable, and adequate settlement. Again, the claims – and I think being generous on the time
limit for the claims was also appropriate. So I have no difficulty in signing this order.”); Ceccone
v. Equifax Info. Servs. LLC, No. 13-1314, 2016 WL 5107202, at *6 (D.D.C. Aug. 29, 2016)
(“Given these qualifications, and in light of Class Counsel’s conduct in court and throughout these
proceeding, this Court concludes that Class Counsel is qualified to prosecute the interests of this
class vigorously.”); Dreher v. Experian Info. Sols., Inc., No. 11-00624, 2014 WL 2800766, at *2
(E.D. Va. June 19, 2014) (“Dreher’s counsel is well- experienced in the arena of FCRA class action
litigation.”); Fairness Hr’g Tr., Burke v. Seterus, Inc., No. 16-cv-785, at 9:19-22 (E.D. Va. 2017)
(“Experience of counsel on both sides in this case is extraordinary. Ms. Kelly and Ms. Nash and
their colleagues are here in this court all the time with these kinds of cases and do a good job on
them.”); Galloway v. Williams, No. 3:19-CV-470, 2020 WL 7482191, at *8 (E.D. Va. Dec. 18,
2020) (finding that class counsel, including the lawyers at Kelly Guzzo, PLC, “have extensive
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backgrounds in complex and class action litigation and consumer protection litigation.”); Gibbs
v. TCV V, L.P., 3:19-cv-789, Fairness Hr’g Tr. at 139:10-17 (E.D. Va. Mar. 25, 2021) (“The
representation by class counsel is certainly adequate. I don't want to belabor the issue at the
expense of folks, one, getting tired of hearing me, but, two, also maybe feeling a little too good
about themselves. But it is the case that the track record here and the success of litigating complex
cases, and specifically in tribal payday lenders, is, I think, as high as it gets in this country.”).
10.

In each of the class cases where I have represented plaintiffs in a consumer

protection case, including cases such as the instant case, the Court found me to be adequate class
counsel. See Tsvetovat, v. Segan, Mason, & Mason, PC, 1:12-cv-510 (E.D. Va.); Conley v. First
Tennessee Bank, 1:10-cv-1247 (E.D. Va.); Dreher v. Experian Information Solutions, Inc., 3:11cv-624 (E.D. Va.); Shami v. Middle East Broadcast Network, 1:13-cv-467 (E.D. Va.); Goodrow v.
Friedman & MacFadyen, 3:11-cv-20 (E.D.Va.); Kelly v. Nationstar, 3:13-cv-311 (E.D. Va.);
Thomas v. Wittstadt, 3:12-cv-450 (E.D. Va.); Fariasantos v. Rosenberg & Associates, LLC, 3:13cv-543 (E.D. Va.); Morgan v. McCabe Weisberg & Conway, LLC, 3:14-cv-695 (E.D. Va.); Burke
v. Shapiro, Brown & Alt, LLP, 3:14-cv-838 (E.D. Va.); Bartlow v Medical Facilities of America,
Inc., 3:16-cv-573 (E.D. Va.); Blocker v. Marshalls of MA, Inc., 1:14-cv-1940 (D.D.C.); Ceccone
v. Equifax Info. Servs., LLC, 1:13-cv-1314 (D.D.C.); Jenkins v. Equifax Info. Servs., LLC, 1:15cv-443 (E.D. Va.); Ridenour v. Multi-Color Corporation, 2:15-cv-00041 (E.D. Va.); Hayes v.
Delbert Services Corp., 3:14-cv-258 (E.D. Va.); Campos-Carranza v. Credit Plus, Inc., 1:16-cv120 (E.D. Va.); Jenkins v. Realpage, Inc., 2:15-cv-1520 (E.D. Pa.); Kelly v. First Advantage
Background Services, Corp., 3:15-cv-5813 (D.N.J.); Burke v. Seterus, Inc., 3:16-cv-785 (E.D.
Va.); Williams v. Corelogic Rental Property Solutions, LLC, 8:16-cv-58 (D. Md.); Clark v. Trans
Union, LLC, 3:15-cv-391 (E.D. Va.); Clark v. Experian Information Solutions, Inc., 3:16-cv-32
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(E.D. Va.); Thomas v. Equifax Info. Servs., LLC, 3:18-cv-684 (E.D. Va.); Heath v. Trans Union,
LLC, 3:18-cv-720 (E.D. Va.); Turner v. ZestFinance, Inc., 3:19-cv-293 (E.D. Va.); Galloway v.
Williams, No. 3:19-cv-470, 2020 WL 7482191, at *4 (E.D. Va. Dec. 18, 2020); Gibbs v. TCV V,
LP, 3:19-cv-789 (E.D. Va.); and Gibbs v. Rees, 3:20-cv-717 (E.D. Va.).
11.

The settlement in this case was reached after significant discovery efforts, including

several motions, six depositions (including the named Plaintiff), expert reports, and extensive
written discovery (including production of thousands of documents). Through these efforts, the
Parties have thoroughly investigated and discovered the claims and defenses in this litigation.
12.

Further, the settlement was obtained with the assistance of an experienced mediator,

Louis Peterson with Hillis Clark Martin & Peterson, P.S., who conducted two mediations with the
parties.
13.

Given the circumstances and taking into account the risk and expense of further

litigation, and the outcome, which gives consumers nearly the full value of available statutory
damages that would be available under the Fair Credit Reporting Act and provides an mechanism
to obtain actual damages, I endorse the settlement as fair and adequate under the circumstances.
I declare under penalty of perjury of the laws of the United States that the foregoing is
correct.
Signed this 10th day of May, 2021.

______/s/ Kristi C. Kelly_______________
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